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STAT. OF QUESTIONS PRES | 
The Commandant of the Coast Guard has retuned to 

issue to appellant a specially validated merchant marinerts 

document necessary to employment in the privately owned 

merchant marine, or to serve him with charges or Bae him 

a hearing on the ground that appellant has refused to 


execute an affidavit as to his reading and distribution 


of certain periodicals and his membership in organizations 


on the Attorney General's list. 


This case presents the following questions: 





1. Whether the Commandant is author ized by \law to 
condition the issuance of such documents to American 
citizens upon their meeting political standards devised 
by him. | 

2. Whether the Commandantts regulations, 33 CFR 
121.01-121.29, are invalid because they are not pathorized 
by Congress in the Magnuson Act, 50 U.S.C. §§ 191, 192 & 
194, and because they conflict with the Administrative 
Procedure Act, 5 U.S.C. §1009 and 28 U.S.C. §2201. 

3. Whether the regulations, on their face aind “ 
applied, abridge First Amendment rights of speech, belief 
and association; c constitute a bill of attainder and an 
ex post facto law in violation of Article I, Section 9 
of the Constitution; and deprive appellant of nis right 


to employment and to due process under the Fifth Amendment. 
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POINT I - The Regulations on their face and as 
applied unconstitutionally deprive appellant of | 
his freedom of association under the First Amend-~ 
ment and of his right to earn a Livelihood under 
the Fifth Amendment. eeccc eer neeesgeeeoaevererrse® 


POINT I1 - The Regulations are invalid under the Due 
Process Clause because they shift the burden of 
proof to appellant and otherwise deny him a fair 
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authority to issue the Regulations under which 
lawful political associations and one's reading 
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In The 
UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 





TTS 


No. 1,636 


Appellant | 


ALFRED C. RICHMOND, Commandant ‘of the 
United States Coast Guard, 


Appellee. | 


— ann 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE DISTRICT 
OF COLUMBIA | 


JURISDICTIONAL STATEMENT 





The District Court had jurisdiction under the pro- 
visions of D.C. Code 11-305 and 306; §10 of the Administra- 
tive Procedure Act, 5 U.S.C. §1009 and 28 U.$.C. §2201, 
as set forth in the complaint (JA. 1). The jurisdiction 
of this Court is invoked under the provisions of 28 U.S.C. 
$1291. | 


OF T 


Appellant is a citizen of the United States. He is 
a merchant seaman and marine engineer and was engaged in 
these occupations on board vessels of the United States 


merchant marine from 1932 to 1948. He holds an engineer's 





license which was last renewed on May 8, 1957 (5.A. 1, 26). 








On November 20, 1957 appellant filed an application 


with the Coast Guard for a ¢pecially validated mariner's 
document (J.A. 2). Such a document is required before one 
can be employed in the privately owned merchant mar ine of 
the United States. Magnuson Act, 50 U.S.C. §§ 191, 192, 
19h, Executive Order 10173 as amended by Executive Orders 
Nos. 10277 and 10352; Coast Guard Regulations, 33 | CFR 121.01 


et sed. | 
Appellee demanded that appellant execute a quest ion- 


naire as a condition to the consideration of his application 


(JA. 2). Appellant answered all the questions in the 
questionnaire except the following: 


"Item 12. Are you now subscribing or have 
you ever subscribed to any pamphlet, periodical, 
magazine, newspaper or any other written, printed 
or other matter prepared, reproduced, published 
or distributed by any country listed on Item 8 
or by any organization listed in Item 1h, or by 
any of their members, affiliates, associates! or 
agents7"* | 


"Item 13. Are you now or have you ever; been en- 
gaged in the sale, gift, publication or distribu- 
tion of any written, printed or other matter pre- 
pared, reproduced, published or distributed by 
any country listed in Item 8 or by any organiza~ 
tion listed in Item 1h or by any of their members, 
affiliates, associates or agents? 


"Item 1h. Are you now or have you ever) been 
a member of or affiliated or associated with in 
any way any of the organizations set forth be- 
low?" (J.A. 11). 


Appellant stated his reason for declining to answer 


these questions in the following language: 


* The countries listed in Item 8 were Russia, China, 
Bulgaria, Hungary, East Germany, Poland, Romania, Lithuania, 
Latvis, Esthonia and Czechoslovakia. 


*% The organizations were those on the Attorney General's 
list. | 











"On items 12, 13 & 14 1 cannot, in good con- 
science, submit answers because I am positive 
that the questions are violative of my rights 
the Bill of Rights of the U. S. Constitution, 
particular the First Amendment thereof. Further- 
more those questions are so vague as to make ,ac- 
curate answers impossible." (J.A. 17) | 
Appellee refused to process appellant's application 

because of his failure to answer the aforesaid questions 
(J.A. 2). Appellee also rejected appellant's request to be 
served with charges and be granted a hearing (J.A, 28, 33)- 
Accordingly appellant instituted suit in the) District 
Court on April 21, 1958; The relief sought was a decree 
that appellant was entitled to employment f{rftMe merchant 
marine and that Executive Order No. 10183 as amended and 
the appelleets regulations issued pursuant thereto were 
unconstitutional; and an injunction ordering appellee to 
4 
issue to appellant such validated seamants documents as 
were necessary for employment in the merchant marine (J:sA. 4-5). 
Appellant moved for 2 preliminary injunction and for a 


summary injunction upon the complaint and a supporting affi- 


davit (J.A- 22-2h). 


Appellee thereupon on June 11, 1958 amended questions 


12, 13 and 1h to read as follows: 





"12, Are you now subscribing or have you 
subscribed within the past five years to th 
Daily Worker, *People's World! or to *Poli- 
tical Affairst? Answer "YES* or "NO! 

If answer is YES, give full particulars. | 


"13. Are you now or have you been engaged 
within the past ten years in the sale, gift, pub- 
lication or distribution of any written or printed 
matter prepared, produced or published by the 
Communist Party or by any of its branches or 
agents or by Russia, China, Bulgaria, Hungary, 
East China, Poland, Romania, Lithuania, Latvia, 
Esthonia or Czechoslovakia? Answer ‘tYES' or 
NO! If answer is YES, give full parti- 
culars. | 





"ih. Are you now or have you ever been a 
member of, or affiliated in any way with any of 
the organizations set forth below. Answer YES* 
or *NO!? If answer is YES, give full 
particulars. 


-3- 











Communist Party of the United States 

of America and subdivisions and branches 
Abraham Lincoln Brigade | 
International Workets Order 
Civil Rights Congress. 
Labor Youth League.” 


(1A. 19-21). 

Appellant declined to answer those questions for 
substantially the same reasons which had led him to decline 
to answer the earlier ones (J.Ae 50). | : 

Appellee cross-moved for summary judgment or in the 
alternative to dismiss upon a supporting affidavit (J.A. 34- 
35). Appellant filed an affidavit in opposdtiion (J.A. hi-k9). 

The District Court denied appellant's motions and 
granted appelicets motion for summary judgment (J.A. 80-82). 


The sole basis for the Court’s action was appellant's 


refusal to execute the affidavit demanded by appellee (ibid). — 


Ur IVE ORDER AND REGULATIO 


The statutes involved are the Magnuson Act, 50 U.S.C. 
§§ 191 et seq. and the Administrative Procedure Act, 5 U.S-C- 
§1009 and 28 U.S.C. §2201. Executive Order No. 10173, as 
amended by Executive Orders Nos. 10277 and 10352, 33 CFR; 
601-1--6.19-1, is also involved. Appelieets regulations 
of April 25, 1956, 21 F.R. 281k, 33 CFR 121.01~-121.29, are 





also involved. The pertinent provisions of the Statutes, 
Regulations and Executive Orders are set forth in the 


Appendix. 


STATEMENT OF POINTS 





1, The District Court erred in denying appellant!s 


motion for summary judgment and preliminary injunction. 


2. The District Court erred in granting appellee's 


motion for summary judgment, 


ee 








- > 
es 





SUMMARY OF ARGUMENT. 


1. 


Appellant had a constitutional right to employment 
in the privately owned merchant marine wit hout interference 
by appellee. | 
Under appellee's regulations, a validated merchant 
mariner'ts document was a necessary condition to maritime 
employment. Appellant's right to such employment was denied 
him by the Commandant "s establishment of political standards 
as a condition to the issuance of a mariner's document and 
by the Commandantts refusal to act upon appellant's applica- 
tion, to serve him with charges and give him a hearing in the 
absence of his executing a political test oath. | 
These conditions to appellee's favorable action violate 
appellant's rights under the Fifth Amendment to Sen a live- 


lihood in his field of employment. They also violate 


appellant's right under the First Amendment to freedom of 


conscience, speech and association. a 
In addition, the vagueness of two of the questions 
relating to "agents" of the Communist Party and to having 


been “affiliated” with organizations on the Attorney General!s 
list denied appellant due process under the Fifth Amendment. 
Finally, since the Coast Guard's screening program 

has collapsed as 2 result of Parker v. Lester, 227 F. 2a 708 
(C.A. 9, 1955), 235 F. 2d 787, and hundreds of persons simi- 
larly situated are now sailing in the merchant alte. 
appellant is being treated unequally and unfairly in violation 
of his right to due process. | 
Il | 


The Commandant was not authorized by any statute to 
condition the issuance of mariners? documents and hence em- 


ployment in the privately-owned merchant marine upon either 











political standards or the taking of a political test oath. 
The Magnuson Act, 50 U.S.C. §§ 191, 192, 19h, is directed 
against Ngestruction, loss or injury from sabotage or other 
subversive acts, accidents or causes of similar nature." 
It does not relate to the lawful exercise of First Amendment 
rights. To read this broader construction into the statute 
would be improper in view of the nature of the rights involved; 
It would render the statute unconstitutional as an invalid 
delegation of legislative power because of the absence of any 
standards. | 

The Administrative Procedure Act, 5 U.S.C. §§ 1001 et 
seg. is applicable because governmental interference with 
private employment is unconstitutional in the absence of a 
due process hearing. Cf. Wang Yan na ve McGrath, 339 U.S. 
33. The regulations fail to comply with the Act |in permitting 
decisions to be made upon secret evidence, denying merchant 


seamen compulsory process to secure witnesses, and in other 


respects. 
Ill 


Appellee has sought to shift the burden of proof from 


the Government to appellant by supplement ing the) application 


for a mariner's document with a questionnaire dealing with 


matters closely related to freedom of speech, association and 
conscience. This “allocation of the burden of proof, on an 
issue concerning freedom of speech, falis short [of the re- 
quirements of due process,” Speiser v. Randall, 357 U.S. 513. 
Appelleets Regulations deprive appellant of procedural 
due process and the quasi-judicial hearing to which he is en- 
titled under Parker v- Lester, 227 F. 24 708 (CpAs 9, 1955) 
and 235 F. 2d 787 (CAs 9s 1956). Under these Regulations 


decisions are made upon the basis of secret evidence and an 


applicant is not entitled to compulsory process| to secure the 


= ne 











attendance of witnesses. Appellant was never confronted 


by the testimony of witnesses or other evidence against him. 


POINT 1 


T THEIR FA‘ AS APPLIED 


T 
UNCONST ITUT LONALLY DEPRIVE APPELLANT OF_HIS 
FREEDOM OF _ASSOCIATI T FIRST ND- 


MENT AND OF HIS RIGHT TO N_A LIVELIHOOD 
UNDER THE FIFTH AMENDMENT. | 


It is well established that no one may be deprived of 


his right to work at a lawful occupation without |due process 
of law. Allaeyer v- Louisiana, 165 U.S. 578; M | fr Ve 
Nebraska, 262 U.S. 390; Truax v. Raich, 239 U.S.|33; Butchers 
Union Co. ve Crescent City Cor, 111 U.S. 7h6; Cummings v- 
Missouri, Wall 277; Parker v- Lester, 227 F. 2d 708, 717. 
The occupation of merchant seaman is a lawful one. 
Appellant earned his livelihood in the past in that occupa- 
tion. Unless the requirements of due process ner met he 
cannot be deprived of the right to continue in that occupa~ 
tion, This doctrine was specifically applied to merchant 
mariners affected by Coast Guard Regulations in Parker Ve 
Lester, 227 Fe. ed 708 (CAs Ys 1955) where the Gourt of Appeals 


stated: 





"the rights which plaintiffs seek to enforce 
and preserve are similar to those recognized and 
enforced in Truax v- Raich, 239 U.S. 33; 36S. Ct. Xs 
60 L. Ed. 131. Although the employment of | which 
plaintiffs were deprived was prospect ive only, yet 
their right to earn 4 livelihood, like that in 
Truax, was one entitled to protection at the hands 
of a court of equity. (Id at 713) 


* *£ & & 


"Those who sue here are in the position of 
persons who under ordinary conditions would be 
entitled to claim the benefits of the duc process 
clause. The liberty to follow their chosen employ- 
ment is no doubt a right more clearly entitled to 
constitutional protection than the right of a 
government employee to obtain or retain his job. 

It has been suggested that the latter is not entitled 
to protection of the due process Clause. \Bailey v-. 
Richardson, 86 U.S. App. D.C. 28, 182 F. |2d h6, 57. 


ai fates 











Even the alien lawfully residing in the United States 
is entitled to this protection. See Kwong Hai Chew Ve 
Colding, 3h U.S- 590 [73 So Cte h72] and cases [73 

] cited in footnotes at pages 596-598. 

here are citizens of the United States 

iberties which they assert relate 
nt present or prospective, but 

to their right to pursue heir chosen vocations as 
merchant seamen." (Id at 717) 





Parker v- Lester is significant because it was the recog™ 
nized test of the constttutionality of the Coast Guard's 
screening program.” After considerable deliberation the 
Government decided not to apply for certiorari. The New York 
Times, March 25, 1956, pe le, col. 6. 

Thereupon the Coast Guard screening program collapsed. 
(JA. 43, 45-46) The Commandant admitted to Congress that it 
could not function if the screened seamen were accorded due 
process. (J.A- y5-h6; infra pp- 2h-25) Agreeing that the 
“security program has broken down because of the court order", 
he said: “s . - I myself am recommending. that the screening 
program, insofar as trying to prevent potential subversives, 
be abandoried.* Hearings, Committee on Merchant Marine and 
Fisheries, House of Representatives, Current Problems of the 
U. S- Coast Guard, 84th Congress, 2d SeSSe» Feb./28, 19575 D- 
25. | 

As a result, hundreds of seamen on both coasts, whether 
or not involved in that Litigation, received mariners? docu~ 
ments and many began to sail ships, without, it may be noted, 


a single adverse consequence to American security (see 22de 


ene aa 


* soe Government Security and Loyalty (BNA); §§ 51:101 ete 
sede; and Sept. 1956 GSL Newsletter (BNA), page 33 Brown, 


and Security (1958) p. 733 Brown & Fassett, Security 
Tests for Maritime Workers: Due process Under the Port Security 
Program, 62 Yale Law Journal (1953) 1163; Report of the SpeciaT 
Committee on the Federal Loyalty Security er oor at of the Associa- 





tion of the Bar of the City of New York (195 


thh, 16h, 1 
Sone bby 4, 179; 











JeAe 43, 4S). Sporadic attempts of the Coast Guard to 


require them to answer questions as to political associations 
were rejected by the seamen and the Coast Guard made no 
effort to revoke their documents.* Recently in Kasik ve 
Richmond, (D.D.C. CeAe No~ 1451-56) a lawsuit by screened 
seamen, many of whom declined to answer similar interrogatories 
was settled when they received clearancee | 
The controlling precedent of Parker V- Lester, supra 
and appellee!s virtual termination of its screening program 
makes inexplicable and discriminatory its present Regulat ions 
and the attempt to apply them to appellant. ForaRegulations, 
as applied here, would deny employment in the privately owned 
merchant marine to appellant because ~ if we assume that 
every question would be answered in the affirmative - he did 
no more than subscribe to periodicals disapproved of by the 
Government, distribute other similar periodicals and be 
connected with some organizations on the Attorney General's 
list. To deny employment for these reasons is to interfere 
with appellantts livelihood in violation of the Fifth Amend- 
ment and to abridge his freedom of speech, press| and assembly 
in violation of the First Amendment. 
Further, to single out appellant as the sole or one of 
the few objects of these Regulations is so unfair and dis~ 
criminatory as to represent a denial of due process. In 


this respect the Commandant certainly failed to act "in 


submission to the mandates of equality and liberty that bind 


—— mas 


#* Thus e.g. in the unreported Proceedings pefore the Command- 
ant, Matter of William Jesse Taylor, et al, thirty-one mert~ 
chant seamen declined to respond to Coast Guard | interrogatories 
similar to those herein involved on statutory and constitu- 
tional grounds. In Matter of William Hicks Chester ct al, 
unreported, fourteen longshoremen. took a Similar position, In 
no case, to our knowledge, did the Coast Guard attempt to de- 
prive them of folearance" and to interfere with their employ 
ment. The files of appellant's counsel show ati least a score 

of similar cases involving merchant seamen, with which appelle¢_L 
is of course familiar. ! 
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officials everywhere." Nixon v- Condon, 286 U.S. |73, 78- 
See also Yick Wo v. Hopkins; 118 U.S. 356, 373-374; Griffin v- 
i1linoig, 351 U.S: 12, 17: Chica R.1. & P.R- Co. Vv: United 
States, 26) U:S: 80, 963 Gregory V- Barr, 203 F. 2d 364, 
368 (Emetg. Ct. App.)> | 
The First Amendment's prohibition on abridgement of 
freedom of speech, press and assembly is a restraint on the 
power of Government. Rymely v- United States, 90 App. D.C. 
382, 197 Fe 2d 166, aff'd 345 U.S. il. Accordingly, such 
abridgements are prima facie invalid and "ordinarily irrele- 
vant to permissible subjects of governmental action." Ameri~ 
can Communications Association Vv. Douds, 339 U.S. 382, 391; 
Bridges v- Wixon, 326 U.S. 135. Congress may act in this 
area only in circumstances where "the gravity of the tevil,i 
discounted by its improbability, justifies such invasion of 
free speech as is necessary to avoid the danger.!" United Static 
ve. Dennis, 183 F. 2d 20l, 212, adopted in Demis eve United 
States, 31 U.S. u9h, 510. The protection of free speech 
does not bear “an inverse ratio to the timeliness and 
importance of the idea seeking expression." Bridges v- 
California, 31) U.S. 252, 269. 
The fact that the restriction on appellant!s freedom 
of speech is not direct, but takes the form of obstructing 
his employment does not make the deprivation any less uncor~ 
stitutional. As the Supreme Court said: : 
"we must recognize, moreover, that the regula- 
tion of !conduct! has all too frequently been 
employed by public authority as a cloak to; hide 
censorship of unpopular ideas. We have been 
reminded that tIt is not often in this country that 
we now meet with direct and candid efforts) to stop 
speaking or publication as such. Modern inroads 
on these rights come from associating the speaking 


with some other factor which the state may reguiatc 
so as to bring the whole within official contre..*" 


American Communications Ass'n Ve Douds, supra, iat 399, Guorane 
Mr, Justice Jackson, concurring in Thomas v- Collins, 323 U-5. 


516, 57. : 


See also National Association for the Advancement of 
Colored People v- Alabama, 357 U.S. 9, where Mr. Justice 
= [) aw 











Harlah stated for the Court: 
"effective advocacy of both public and private 
points of view, particularly controversial ones, is 
undeniably enhanced by group association, as this 
Court has more than once recognized by remarking upon 
the close nexus between the freedoms of speech and 
assembly. 





% o£ # & & 

i “In the domain of these indispensable liberties, 
whether of speech, press'or association, the decisions 
of thig Court recognize that abridgement of such 


right4;;even though unintended may inevitably follow 
from vatied forms of governmental action.” | 


i | 
See algo Bauer vi Acheson, 106 Fs Supp. bbs, 451-2 (D.D.C. 
1952). 

Except in highly limited ateas, such as matters of 





internal management, United Public Workers Vs Mitchell, 330 


U.S. 75 -- and even there the conditioning power is not un- 


Limited: ibid. at 100; Wieman v. Updearaff, 344 U.S. 183 -- 


| 
the Government may not make the use of its facilities, and 


certainly not its ministerial facilities, conditional upon 


the surrender of constitutional rights. Hannegan v. Esquire, 

Ince, 327 U.S. 146; Western Union Tel, Co. v. Kansas, 216 U.S; 

1, 35-36. See also Kent & Briehl v. Dulles, 357 U.S. 116. 
Even privileges or acts of grace granted by the Govern- 


ment may not be revoked or denied on unconst itut ional grounds. 





Pike v. Walker, 73 App. D.C. 289, 121 F, ed 37, cert. den., 
314. U.S. 625 (cf. Willcox, Invasions of the First Amendment 


Through Conditioned Public Spending, hi Cornell L.Q. 1h, bb 
ff. (1955); Barnett, Passport Administration and the Courts, 


32 Oregon L-R. 193, 199-201 (1953); "Passport Denied": 


State Department Practice and Due Process, Notc, 3 Stanford 
L.R. 312, 319 (1951). | 





Appellant!s case is, of course, stronger than that of a 





government employee or one sceking a governmental privilege. 
He is a citizen who is prevented by a government agency from 


continuing to earn a Livelihood in the field of! private 


aS i 








my ety ‘ 
ete, ene oe we « 





employment. See Parker V. Lester, 


citing Truax v- Raich, 239 U.S. 33,. 38. 


227 F. 2d 708 at 713, 


His right to sugh private employment without Lopelieets 


interference may not ‘be denied because of appellan 
or even present associations or affiliations, or b 
subscribed to periodicals or distributed them.. Al 


activities are protected by the First Amendment. 


The use of the Attorney-Generalts list raises 


questions of substantive due process and emphasize 


interference with appellant's First Amendment rights. 


list is the heart of the Regulations. The other $ 


referred to in 33 CFR 121.03 are no more involved 
case then they are in the average case under the $ 
security program. But appellee may not , as here, 


an organization's presence upon the Attorney-Gencr 


tts past 
ecause he 


1 of these 


serious 
s appellee's 
That 


tandards 


‘in this 


o-called 


irely upon 


alts list 


(Barsky v. Board of University of State of New York, 347 U.S. 


o 
? 


bhe McGra 


123) or deny rights to citizens who are 


Joint AntinwFascist Refugee Committee vi 
"wholly in 


th, 341 U.S 


nocent of 


any unlawful purpose or activity” (Wieman v. Updearaff, 3uh U.S 


183) because of membership in a Ncsubversive" orga 
short, they may not, as here, adopt the principle 
by association. DeJonge v- Oregon, 299 U.S. 353; 
Lowry, 301 U.S. 2he. 

Further, two of the three questions even in 
modified form still have the defect of vagueness. 
(J.A..20). 


Nagents" of the Communist Party? What 


nization. 


Ir 
of guilt 


Herndon V-. 


their 


What are 


is the 


meaning of the term Narfiliated” as used in Question 12 


(JeA- 20). Is it the same, less serious or more!|s 
“sympathetic association" referred to in the Reg 
33 CFR 121.03 (e). 

The use of a term that is so vague and inde 
"men of common intelligence must necessarily guess 
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ulations? 


finite that 


at its 











meaning and differ as to its application, violate 

first essential of due process ef taw." Connelly v. 
General Construction Company, 269 U.S. 385, 391; Smell ve 
amepican.Sucer Refining Company, 267 U.S. 233, 236-240. 
The vagueness of the regulations 4$ applied is especially 
pernicious where, as here, First Amendment rights are in- 


volved. Burstyn Ve Wilson, supra; Winters v- New York, 

333 U.S. 507; Niemotko ¥- Mary. land, Supe2; Kunz v. New Yori, 
34.0 U.S. 290. 
Questions of this vagueness, in conjunction with the 

procedural deficiencies discussed below, infra. PP. 

J ~d Ah , create certain dangers against which a citize: 
is constitutionally entitled to protections In (the absence 
of confrontation, the examination dfidet’ Gath of the pass- 


port applicant with respect to a lifetime of assoc tations 


an@d beliefs, on the basis of such vague eritefid, creates 


a real danger of an unwarranted per jury prosecution, which 
recent history confirms. Cf. United States v« Lattimore, 
ais F. 26 8473 United States v. Lattimore, 127 Fs Supp. o>: 
United States v- Reminaton, 191 F. 2d 2h6, cert, den. 343 
U.S. 907." | 
The Regulations have two other serious defects. First. 
they base ineligibility for private employment upon past 


conduct. To deprive a citizen of a constitutional right of 


thie kind -- solely on the basis of an evaluation of his 


* On vagueness, in connection with compulsory testimony in 
the political area, see OtConnor v.. United States, 2h0 Fed 
2d hOls Bridges v. United States, 199 F.. 2d 811, rev. 

346° U.S. 209. and United States v. Hautau, 43 Fed. Supp. 5C73 
see also. briefs for the parties in this Court, Gold v. 

United States, 99. U.S. App. D.C. 136, 237 F- 2d 76h. reverse” 
352 U.S. 985, reflecting the kind of evidence deeme% suffic:: 
ient for a conviction in cases involving charges of Comnur ‘st 


Party membership. 
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political associations, reading and dissemination of reading 





matter ~- is penal action retrospective in character and 


violative of Article I, § 9 of the Constitution. | Second, 
the past conduct includes membership in organizations on the 


Attorney-Generalts list. 33 CFR 121.03 (e). The disqualifice- 


tion of a group named by the Legislature is the classic form 


of 2 bill of attainder. The constitutional invasion is no 





different where the disqualification is the result of adminis~ 


trative fiat. 
POINT II | 


THE REGULATIONS ARE INVALID UNDER THE DUE 


CLAUS CAUSE T. H HE BURD, 


OF PROOF TO APPELLANT AND OTHERWISE DENY 
HIM A FAIR HEARING. | 


| 
A. THE BURDEN OF PROOF | 


The Regulations represent an attempt to shift the burden 
of proof from the Government to the applicant by the use of 
the affidavit technique. They begin quite innocent ly: 
"application for special validation endorsement shall be made 
under oath upon a form prescribed by the Commandant". 33 CFR 


121.05 (b). Then comes the first suggestion that we are not 





dealing with a routine and uniform application but with a 

more extended inquiry. When the application is not "sufficient ~ 
ly complete” in the judgment of the Commandant ne "shall notif: 
the applicant to submit under oath in writing or orally such 
further information as may be required for such determination". 
33 CFR 121.05 (d). : 

Finally, as seen in this case, the application is 
supplemented by an elaborate "questionnaire" relating to the 
appellant!s exercise of his constitutional right to join 
politicai organizetions, to read what he chooses, and to 
suggest that others do so. And he is told that his failure 
to answer these questions will deprive him of the right to 
charges, to be confronted by evidence against hin, and to be 


Le 








given the other elements of a fair hearing (J.-A. 28, 33)- 

a Ex parte Garland, 71 U.S. 333, and Cummings v. 
Missouri, 71 U.S-. 277, the Supreme Court declared invalid 
test oaths involving the denial of criminal, even treasonm 
able, conduct which had been made conditions to the exercise 
of vocations -- the practice of law in the (tered courts and 
the performance of teligious duties. | 

The Supreme Court has upheld oaths confined to areas of 
public office or employment, fede» Garner Ve Board of Public 
Works, 341 U.S. 716, and Gerende v- Board of ervisors, 
341 U.S» 56, and to the invocation of the complex funct ions 
of the National Labor Relations Board (American Communica- 
tions Association ve Douds, 339 U.S. 382). | 

The relief sought by appellant is in none of these 
fields. He is not seeking government employment , and the 
only function which he requires the appellee to exercise is 
that of issuing 2 marinerts document. Furthermore, unlike the 
Douds case, where 2 non-signing union officer might cont inue 
his vocation (339 U.S. 02), appellant cannot secure 
maritime employment without 2 mariner's document, 

Whatever its applicability to other areas, a test oath 
has been expressly invalidated when sought to be imposed as 
a condition to securing judicial relief. Pierce Ve 


Carskadon, 83 U,S. 23h. The same rule must necessarily 


apply to administrative relief. 
The so-called security considerations affecting govern- 

ment employment are not relevant to applications for 

mariners! documents. See Edgerton, C.J., concurring in 

Shachtman v. Dulles, supra, 225 F. 2d at 9h}. There is a 

vast difference between (1) the "facilities for a better life? 





which Congress may decide to grant or to refrain from grant~ 
ing at all, and as to whose grant conditions may, under some 
circumstances, be attached, and (2) an inherent! right to 
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private employment which the Commandant here seeks |to abridge 


by the oath condition. | 


Moreover, to base the denial of the mariner's document 





upon refusai to give an affidavit rather than upon evidence 
confronting the appellant is an attempt to shift the burden 


of proof with respect to a constitutional right from the 


Commandant to the citizen. | 
In Cummings ve Mi souri, ) Wall (&l U.S.) 277, 330-332, 

the Court emphasized that the oath "is not only a mode of 

inflicting punishment, but a mode in violation of all the con- 


stitutional guaranties, secured by the Revolution, of the 





rights and liberties of the people." It adopted Alexander 





Hamilton's statement that the oath device was 

"a subversion of one gr 

to wit: that every man 

he is proved guilty. T 

things; and, instead of obliging 

the guilt, in order to inflict t 

oblige the citizen to establish his o 

avoid the penalty * * * .- Nothing can b 

to the true genius of the common law than su 

quisition * * * into the consciences of men. 

oath) substitutes for the established and legal mode 

of investigating crimes and inflicting forfeitures, 

one that is unknown to the Constitution, and repugnant 

to the genius of our law * * +." | 

So drastic a substantive change in the exercise by 
citizens of their constitutional right to private employment 
at the very least requires legislative authority, assuming, 
arguendo, that this can ever be done constitutionally. Cf. 


United States v- Minker, 350 U.S. 179- | 


The Supreme Court in Sneiser v- Randall, 357 U.S. 513, 
and First Unitarian Church of Los Angeles v- The County of 
Los Angeles, 357 U.S. 545, has definitively disposed of this 
attempt to shift the turden of proof. In these! cases tax 
exemptions were denied because the petitioners refused to 
subscribe to an oath that they did not advocate the overthrow 
of the Government of the United States and the State of 


California by force or violence or other unlawful means, nor 


S96 < 














advocate the support of a foreign government against the 
United States in the event of hostilities.. | 

The Supreme Court accepted the construction of the 
Supreme Court of California which construed the California 
law as denying the tax exemption only to cisinente who engage 
in speech which might be criminally punished consistent with 
the free speech guaranties of the Constitution. Nevertheless, 
as it said in the Speiser case: 


nm... the question remains whether California has 
chosen a fair method for determining when a claimant 
is a member of that class to which the California 
Court has said the constitutional and statutory pro- 
visions extend. When we deai with the complex of 
strains in the web of freedoms which make up free 
speech, the operation and effect of the method by 
which speech is sought to be restrained must be sub- 
jected to close aneiysis and critical judgment in the 
light of the particular circumstances to which it 

is applied. + # #" (357 U.S. 513, 520) | 


Analyzing California law the Court pointed out that this 





oath imposed the burden of proving non-advocacy and that 

even if non-advocacy were asserted "throughout the judicial 

and administrative proceedings the burden lies on the taxpayer 

of persuading the assessor or the court that he fails outside 

the class denied the tax exemption." Id at 522.. 
The Court said: 


"x « # The question for decision, therefore, is 
whether this allocation of the burden of proof, on 
an‘ issue concerning freedom of speech, falls short 
of the requirements of due process." (Id at 523) 


% + % & & | 


| 
Nx # # the Line between speech unconditionally guar- 
anteed and speech which may legitimately be regulated, 
suppressed or punished is finely drawn * * #. The 
separation of legitimate from illegitimate speech 
calls for more sensitive tools than California has 
supplied.” (Id at 525) | 


ch ta ee a 


Nx 3 % where particular speech falls close to the line 
separating the lawful and the unlawful, the possidiiity 
of mistaken fact finding - inherent in all litigation - 
wiil create the danger that the legitimate utterance 
wiil be penalized. The man who knows that he must 
bring forth proof and persuade another of the lawful- 
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ness of his conduct necessarily must stcer far wider 
of the unlawful zone then if the state must bear 
these burdens."# + + (id at 526) | 


% tt © & + 


"In practical operation, therefore, this procedural . 
device must necessarily produce 4 result which the State 
could not command directly. It can only result in a Bie 
deterrence of speech which the Constitution makes freee! ae 


(ibid) 
The Supreme Court distinguished Garner v- Board of 


Public Works, 341 U.S. 716, Gerende v. Board of Supervisors, 
3h1. U.S. 56 and American Communications Association v- Douds > 
339 U.S. 382. It pointed out that each of those cases: 


m . . concerned a limited class of persons in or 
aspiring to public positions by virtue of which they 
could, if evilly motivated, create serious danger to 
the public safety." (Id at 527) - 





tuoreover, the oaths required in those cases 
performed a very different function from the declaration 
in issue here. in the earlier cases it appears that the 
loyalty oath, once signed, became conclusive evidence of 
the facts attested so far as the right to office wes 
concerned. If the person took the oath he retained his 
position. The-oath was not part of a device to shift 
to the office holder the burden of pours his right 
to retain his position." (Id at 526) — 


_ The instant case is similarly distinguishable from 
Garner, Gerende and Douds in both such respects: 
(1) Answers to the questionnaire herein are [fer from 
conclusive they are, to paraphrase Speiser, "put a part of 
‘the probative process by which the State seeks to determine 
which . ...: {merchant seamen] fall into the proscribed category. > 
367 U.S. at 522. | x 
(2) They affect thousands of employees directly and 
millions if the principle is given wider application: As the 
Court of Appeals pointed out in Parker ve Lester: 
"rf these regulations may be sustained, similar 
regulations may be made effective in respect|to other 
groups as to whom Congress may next choose to express 


its legislative feers." (227 F. 2d at 721) 


In one respect, appellant is in a stronger position 


constitutionally, than the petitioners in Speiser and the Fir Bee 
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Unitarian Church. The Supreme Court accepted the fact that 


the oaths there related to illegal conduct. Here, however, 


an oath is demanded with respect to lawful conduct protected 





by the First Amendment. 


The conclusion of the Supreme Court in Speiser is 


directly applicable to this case? 

"Since the entire statutory procedure by placing 
the burden of proof on the claimants violated the 
requirements of due process, appellants were not 
obliged to take the first step in such a procedure." 
(357 U.S. 528, 529) 


es 


B. OF } f 
PROCEDURE. 


In 1995, in Parker ve Lester, 227 F. 2d 708 (C.A. 9); 
the Court of Appeals for the Ninth Circuit held invalid the 





then existing Coast Guard Regulations, 17 F.R. 7005, 33 CFR 
121.13 et sege Anticipating by three years the Supreme Court's 
decision in Speiser v. Randall, 357 U.S. 513, it noted that 

the burden of proof was placed upon the seaman (227 F. 2d at 
712), that he was initially informed of "the general basis of 





denial" and that the bill of particulars to which he was 
entitled under the District Court's decree "need not set forth 
the source of such data, nor disclose the data with such 
specificity that the identity of any informers who have 
supplied such allegations or data will necessarily be dis- 
Closed. . «'<" ‘(227 Fs 2d at 711) | 
The Court also noted that "the complete eacerd on which 


the Commandant!s initial determination to deny clearance 





was made was not disclosed to the seamart™ although he may 
appear in person and by counsel and may submit testimonial 

and documentary evidence," Ibid. It noted, too, |that the Boarc 
itself would not necessarily “have any personal Knowle age of 
the persons who had furnished the information upon which the 
initial determination was made" (227 Fe. 2d at 711-712). 
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Finally, it noted that under the Regulations the appeals 


boards could merely make recommendations and that the 





Commandant was the final authority to grent or deny security 


clearance. (1d at 712) ! 
The Court of Appeals accordingly concluded: | 





“The principles there expressed* require 2 
determination that the regulations and the system 
of sereening here under attack constitute a viola-~ 
tion of due process and that the plaintiffs were 
entitled to an injunction and a declaration of rights 
accordingly. It may be assumed that this determina~ 
tion will remove from the investigative agencies, to 
some degree, a certain kind of information and that, 
in the future, some persons will be deterred from 
carrying some of these tales to the investigating 
authorities."* # % (227 F. 2d at 720) | 


| 
| 
e % & * # < 


wee | 

“the decree now before us fails to command, with=- 
out qualification, that plaintiffs should tbe informed 
of the contents of the testimony? and that they 
Yshould be given an opportunity to rebut specific 
allegations of misconduct or acts and associations 
which the board considers probativeet The qualifica~ 
tion which the district court attached was that such 
bill of particulars need not set forth the source of 
such data, nor disclose the data with such specificity 
that the identity of any informers that supplied such 
data will be disciosed to the said seaman or other 
persons.” + %# # (Id. at 722) 


The Coast Guard, during the process of, that litigation 
and thereafter, amended its regulations. However, the amend 
ments were purely formal and did not in any way meet the 
criterion laid down by the Court of Appeals. Indeed, the 
Coost ‘Guard has advised Congress that it cannot meet that 


criterion because it does not have the information and it 


must protect the present system of political informers. See. 


infra, pp- 2429. | 
Thus, the present Regulations are as invalid as those 
involved in Parker v. Lester in the following respects: : 
First, as we have noted above, pp- 14-20, the Regulations’ = 
attempt to shift the burden of proof from the government rae) ieee. 
the applicant by the use of the affidavit cochmtaue: 
Second, the Commandantts Notice of Reasons why he is 
S This was a reference to Mr. Justice Jackson*s eloquent a incisive 


dissenting opinion in Sheugimessy Ve United States ex rel Mezsi, 
345 Ue Se 206, 224-227. 
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dissatisfied with the character of the applicant mey still 
‘contain "the general basis of denial" (supra Pp. 20) « "Such 
notice shall be as ~specific and detailed as the interests 

of national security shall permit." . . + 33 CFR 121.05 (d). 
This is directly in conflict with the Court of Appeals? 
opinion in Parker v. Lester, supra. 


Third, the hearing provisions fail to meet th 
requirements of due process in that they explicitly authorize 


decisions upon the basis of facts dehors the record and con- 





cealed from the applicant: 


Nx % « If the applicant or holder is, or may! be, 
handicapped by the non-disclosure to him of con- 
fidential sourees, or by the failure of witnesses 
to appear, the Hearing Board shall take the fact 
into consideration." (33 CFR 121.19 fg]) — 





"The Board shall reach its conclusion and base its 
determination on information presented at the hearing, 
together with such other information as may have 

been developed through investigations and inquiries 
or made available by the applicant or holder." 


(33 CFR 121.19 [k]) 





Mx a % Every effort should be made to produce material 
witnesses to testify in support of the reason set forth 
in the Notice of the Commandant, in order that such 
witnesses may be confronted and cross-examined by the 
applicant or holder." (33 CFR 122..19; ff£4)° | 


These Regulations are in conflict with the due process 
clause. “When the Constitution requires a hearing," however, 


“it requires a fair one." . . . Wong Yang Sung v. McGrath, 
339 U.S. 33, 50. And confrontation and cross-examinat ion 
are essential ingredients of a fair hearing (in re Oliver, 
333 U.S. 257, 273; emphasis supplied): | 


te... A personts right to reasonable notice of 2 
charge against him, and an opportunity to be heard 
in his defense--a right to his day in courtr~ are 
basic in our system of jurisprudence; and these 
rights include, as_a minimum, 2 right to examine the 
witnesses against him, to offer testimony, and to be 
represented by counsel." .. - (underlining added) 





It is constitutional principle and simple logic that 


", . . manifestly there is no hearing when the 
patty does not know what evidence is offered or 
considered and is not given an opportunity to test, 
expiain, or refute." . . . (1,C.Ce V- Louisville & 
Nashville Re Co., 227 U.S. 8, 93) 
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See also Roviaro v. United States, 353 U.S. 533; Jencks v. 
United States, 353 U.S. 657; United States Vv. Andolschek, 
1h2 Fe 2d 503 (CAs 2, per L. Hand, Je), quoted with approval 


in Jencks, supra; United States ve Coplon, 185 F. 2d 629 





(C.A. 2, per L. Hand, J.), cited with approval in Rovisre, 


supra; United States v- Krulewitch, 15 Fe 2d 76 (CA. 2)3 


pina ce nl 


TS 


cf. Remmer v. United States, 347 U.S. 2273 Unger v. Seaman, 

bh F. 24 80, 82 (C.C.A. 8)5 Maltez v- Nagle, 27 F. 2d 835, 

837 (C.C-A. 9)3 Svarney v. United states, 7 F. 20515, 527- 
518 (C.C.A. 8); Sardo v- McGrath, 196 F. 2d 20, 22 (C.A.D.C-)5 


see Wong Yang Sung V. McGrath, supra, 339 U.S. at 503 cf. 
Jay v. Boyd, 351 U.S. 345. And the invalidity of ‘administra- 





tive action predicated on undisclosed "facts" has long been 
established. Morgan v. United States, 304 U.S. 1; Ohio Bell 
Se TTL 


Telephone Co. Ve Public Utilities Commission, 301/U.S. 292: 
Bratton ve Chandler, 260 U.S. 110; Lloyd Sabaudo S.A. Ve 


Elting, 297 U.S. 329, 335-336, 339-3403 Goldsmith v. Board of 


—_——— 


Tax Appeals, 290 WSs. LL7,. 323; United States ve Abilene & 
S.R. Co., 265 U-S. 27h; 288-289; In re Carter, 192 F. 2d 15 


He eal 


(C.A.DeC.), Cort. den, 342 U.S. 862; Jordan v. American Eaq:e 





Ins. Co., 169 F. 2d 281, 288 (C.A.DC.), and cases cited. 
This explains appellee's admission in 1956 that the 
Coast Guard's screening program cannot function under Parker » - 


Lester (J-A. 4S) because it cannot produce witnesses against 


the seamen. As appellee testified: 


Admiral RICHMOND. It is continuing as is. |As I men- 
tioned, we may have to curtail the program insofar as 
the screening is concerned if this decision in the case 
of Parker v. Lester stands, because it does not appear 
to us practical to continue to screen parsonnel--or let 
us put it this way, it would be practical to screen them 
but it would have no effect if that decision lis maintained. 





Mr. CANFIELD. The crux of that decision is; what 4 


Admiral RICHMOND. The crux of that decision is that 
in these cases where seamen are screened off of merchat 
vessels as security risks based upon informatiion--thet is 
the present system--they are entitled to be informed of 
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the source material plus probably, 
spelled out, the right of confrontation. It wi 
be practical to disclose the source information 
first place, 
hands of the Coast Guard. 
and the other agencies will 
available for disclosure." ( 
n 
ion re 


See also 


fe) 


Coast Guard, pp. }, 23, 26. 
Fourth, they make no provision for compulsory 
order to provide the applicant with the means for 


testimony. Thus, it is provided that: 
“tne Hearing Board may, in its discretio 
any person to appear at the hearing and testi 
Every effort should be made to produce materi 
nesses to testify in support of the reasons Ss 
in the Notice of the Commandant in order that 
witnesses may be confronted and cross-examine 
applicant or holder." 33 CFR 121.19..(f). 


Under these circumstances, the right, guarant 
the Constitution,to rebut evidence presented by the 
is an empty one. See Parker v- Lester, 227 F. 2d 


quoting Morgan v- U.Se; 30, U.S. 1, 18. 


although this 


lis not 
L not 
In the 


1 





the source information is rarcly in the 
We obtain it from oth 
not make that information 


Hearings before the! Sub- 
jat fe) f 


er agencies 


process in 


compelling 


n, invite 
Ty + % e 
al wit- 
et forth 
| such 

ad by the 


eed by 
| Coast Guard 
708, 716, 


This is not a case 


in which an adequate substitute for the subpoena power has 


been provided as in Missouri _¢x rel. Hurwitz v. North, 271 U.S> 


ho. See also Jewell v. McCann, 95 Ohio St. 191. 


Aside from the administrative procedures wh ic 


h have 


been instituted in recent years in connection with loyalty- 


security investigations, all of which have been under attack 


on constitutional grounds, the power of subpoena i 


part of the administrative process. See @.g- the 


| 
| 


governing proceedings before the National Labor Re 


s an essential 
statutes 


lations Boarc, 


28 U.S.Ce 151, 161; the Federal Communications Commiss‘on, 7 


tt & 7~ 
‘Sa WO we 





U.S.C. 152, 09 (e); the Federal Trade Commission, 


15 


hl, 493 the Securities & Exchange Commission, 15 W.SeCo 77 (23; 
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the Interstate Commerce Commission, 9 UeSeCe $12. 
Finally, it may be noted thatthe recommendations of the — 
Hearing Board are forwarded to the Commandant with a state= z 
ment of reasons in support thereof. 33 CFR. 121.19 |(m)- There 
is no provision for giving the appl icant ‘i copy of those rease i= 
Since this statement of reasons is intended to affect the — 
Commandant and since the seaman is not given an opportunity te 
appear before the Commandant and to address. himself to the 
hearing board's recommendat ions or to anything cish: he is 
plainly being denied due process in violation of Mo ! rgean Ve 
United States, 30) U.S. 1. 


POINT III 





TO_ISSUE THE REGULATIONS UNDER WHICH LAWFUL. 
TO Leste iE EE TaT TONS AND ONETS READING ARE 
R EN : 


The statutory basis for the Regulations here! under dis- 





cussion purports to derive from the Magnuson pet, 50 U.S.Ce 
§§ 191, 19h. The Act itself makes no reference, ppecit icatly 


or otherwise, to a screening program for maritime workers. it 


does not even mention maritime workers. It staply gives to the ar. 


President the power to issue regulations Rto safeguard against. 
destruction, loss or injury from sabotage or other subversive . 
acts, accidents, or other causes of similar nature." [50 U.S.C 
191 (b)] ete 
Nowhere on the face of the tegislation is there any 


suggestion that Congress was authorizing a vast screening 


program under which private citizens could be deprived of thet: 


lawful employment because of the lawful exercise of their con- 


stitutional rights of association, speech or of the press. 
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The Act is aimed at action; it gives the President the right 
to adopt regulations of a police nature. The Committee 
reports indicate no intention to go beyond this legitimate 


area to the far more doubtful one of the political) freedoms. 


H.R. Rep. Noe 2740, 8ist Cong., 2d Sess. {1950]; Sen. Rep. 


No. 2118, 81st Cong., 2d Sess. [1950] 
A construction which would authorize a wider jand vaguer 
power than the physical protection of the maritime industry 
would render the statute invalid because of the aheence of 
standards. The recent decision of the Supreme Court in the 
passport cases, Kent and Brichl v. Dulles, supra, |is disposi- 
tive of the construction sought by the Government: 


"se 4 x and, as we have seen, the right of exit 
is a personal right included within the word! tliberty!? 
as used in the Fifth Amendment. If that !liberty? 
is to be reguiated, it must be pursuant to the law- 
making functions of the Congress. Youngstown Sheet & 
Tube Co. v. Sawyer, supra. And if that power is 
delegated, the standards must be adequate to! pass 
scrutiny by the accepted tests. See Panama Refining 
Co. v. Ryan, 293 U.S. 388, 420, 430. Cf. Cantwel? v. 
Connecticut 310 U.S. 296, 307; Niemotko v- Maryland, 
3L0 U.S. 2 §-271. Where activities or enjoyment, 
natural and often necessary to the well-being of an 
American citizen, such as travel, are involved, we will 
construe narrowly all delegated powers that curtail or 
dilute them. See Ex parte Endo, 323 U.S. eis ee 
Cf. Hannegan v. ire, 327 U.S. 146, 156; ited 
States ve Rumely, She U. S. hl, 46. We hesitate to 
find in this broad generalized power an authority to 
trench so heavily on the rights of the citizen." 
357 U.S. 116, 129. 3 








We are aware of the fact that the Court) of Appeals 


for the Ninth Circuit in Parker v. Lester, 227 F.| 2d 708, 
715, stated in 1955 that: 


Nwe are in agreement with the determination of 
“the district courts that the Magnuson Act authorized 
the screening of seamen and the promulgation of 
regulations to accomplish that end. The district 
court correctly rejected the argument that the Act 
did not authorize a screening program." | 


That opinion must necessarily yield to the prin- 


ciples enunciated by the Supreme Court three years later in 


the passport cases. 











An additional reason for the Supreme Court's narrow 
construction of the passport statutes, equally applicable 
here, is that First Amendment rights were involved. The 


Court said: 
“we deal with beliefs, with associations, with 

ideological matters. We must remember that we are 
dealing here with citizens who have neither been 
accused of crimes nor found guilty. They are being 
denied their freedom of movement solely because of 
their refusal to be subjected to inquiry into their 
beliefs and associations." | 


* + &* t+ 


"To repeat, we deal here with a constitutional 
right of the citizen, 2 right which we must assume 
Congress will be faithful to respect. We would be 
faced with important constitutional questions were 
we to hold that Congress by § 1185 and § 2lla had 
given the Secretary authority to withhold passports 
to citizens because of their beliefs or associations. 
Congress has made no such provision in explicit 
terms; and absent one, the Secretary may not employ 
that standard to restrict the citizens? right of 
free movement." Id at i30. 


By the same reasoning one cannot read into the 


Magnuson Act a warrant to screen seamen because of ideas or 
associations or reading matter deemed odious to the Commandant. 
One cannot find explicit statutory support for the standard 

of membership, affiliation or sympathetic association with 
organizations on the Attorney-Generalts list. 33 CFR 121.03 
(e). One certainly can find no justification for an inquiry 
“into onets reading matter (J.A. 2, 11, 19-20). See also 
United States v. Minker, 350 U.S. 179 and United States v. 
Witkovich, 353 U.S. 19. 


B. MINISTRATIVE PRO ACT 
The Regulations do not comply with the requirements of 
the Administrative Procedure Act, 5 U.S.C. §§ 1001 et seqe 
This is true not only because of their failure to permit 
cross-examination of witnesses, but also because) the hearings 
do not comply, inter alia, with the requirements) respecting 


the separation of functions [5 U.S.C. 100) (c}]3 the burden 
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of proof [5 U.S.C. 1006 (c)]; the making of the transcript 


record for decision [5 U.S.C. 


| 





of the Rearing the exclusive 
1006 {d)]; and the right to submit proposed finding 
1007 (b) 1. 


is, con- 


clusions and exceptions {5 U.S.C. 
ellee admits this non-compliance but argues that 


App 
le because the Magnuson Act, 30 U.S. Ce s 


the Act is inapplicab 


$§ 191, 19), upon which the Regulations purport to) be based, 


does not provide for adjudication on the record after a 


| 






















hearing. 
The mere fact that the Magnuson Act contains,, in terms,” 
no requirement for judgment on the record efter an opportun= 


ity to be heard does not take these proceedings out of the" 


Administrative Procedure Acte The same contention was made 
by the Government in Wong Ya: una ve McGrath, 339° U.-S- 336. ke 


The Supreme Court rejected the argument, saying: 


"  . . The difficulty with any argument. SS 
premised on the proposition that the deportation statute § 

! does not require a hearing is that, without such hear=. 

! ing, there would be no constitutional authority for 

: deportation. The constitut tonal requirement of prom) n40s 

: cedural due process of law derives from the same source | 
as Congress! power to legislate and, where applicable, ei 


permeates every ve sade 
under compulsion of the Constitution that this Court. 
long ago held that an antecedent deportation statute. ‘ 


must provide a hearing at least. for aliens who had 
not entered clandestinely and who had been here some > 
time even if illegally. The court said: !This is pi see 
the reasonable construction of the acts of Congress ~— 
herein in question, and they need not be otherwise 
interpreted. In the case of all acts of Congress, 
such interpretation ought to be adopted as, without. 

. doing violence to the import of the words used, will . 

: pring them into harmony with. the Constitution.? eas 

: The Japanese Immigrant Case (Yamataya Veo Fisher) , 

! 189 U.S. 86, 101, 23 S- Cte 611, 615, 47 L.Ed. 721." 


(Wong Yang Sung v. McGrath» 339 U.S. 33» at. 49-50). 
d into the as 





lid enactment of that body. It. was 


If the requirement for hearings was Tea 
e in order to save it from invalidity, the 





deportation statut 
same requirement must be read intothe Magnuson Act to save 
Indeed, it would appear that both the, 


it from invalidity. 
in issuing Executive Order 101735 and the 


President, 


1 
1 
1 
Y | 
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Commandant, in adopting his Regulations, 30 read the Act 
because they provided for appeals, 33 CFR 6.10°9 and 
hearings, 33 CFR lal. 11-121.19. | 

In Parker v. Lester, the Court of Appeals for the 
Ninth Circuit held that "the Administrative Proceiure Act 
and its requirements for notice, hearing and judicial re- 
view are not applicable in this case." 227 Fe 2d at 715. 
The decision was based upon the conclusion that this is not 
"a case of adjudication required by statute to be determined 
on the record after opportunity for an agency hearing and 
within the meaning of Title 5, § 100h," 227 F. 2d at 715-716, 
footnote 12. For the reasons stated above, we believe that 


the Court was in error in this respect. The point disposed 





of by that Court in a footnote was, of course, not essential 


to the decision which held the Coast Guard Regulations to be 
| 
invalid. ! 


CONCLUS ION : 


The order below should be reversed and summary judgment 


directed in favor of appellant. | 


Leonard B. Boudin, 
25 Broad Street, 
New York 4, N. Y.- 


Victor Rabinowitz, 
25 Broad Street, 
New York h, N. Y~ 


Attorneys for Appellant 


David Rein, | 
of Counsel. 














APPENDIX 


The Magnuson Act, 50 U.S.C. $§ 191 et. Sedes 


follows in pertinent part: 
§ 191. Regulation of anchorage and movement of vessels 
during national emergency | 


Whenever the President by proclamation or 
Executive order declares a national emergency to 
exist by reason of actual or threatened war, | 
insurrection, or invasion, or disturbance or | 
threatened disturbance of the international rela- 
tions of the United States, the Secretary of the 
Treasury may make, subject to the approval of| the 
President, rules and regulations governing the 
anchorage and movement of any vessel, foreign or 
domestic, in the territorial waters of the Unit ed 
States, may inspect such vessel at any time, place 
guards thereon,.and, if necessary in his opinion in 
order to secure such vessels from damage or injury, 
or to prevent damage or injury to any harbor or 
waters of the United States, or to secure the obser v- 
ance of the rights and obligations of the United 
States, may take, by and with the consent of the 
President, for such purposes, full possession and 
control of such vessel and remove therefrom the 
officers and crew thereof and all other persons not 
specially authorized by him to go or remain on board 
thereof. | 





Within the territory and waters of the Canal Zone 
the Governor of the Canal Zone, with the approval of 
the President, shall exercise all the powers conferred 
by this section on the Secretary of the Treasury. 





Whenever the President finds that the security 
of the United States is endangered by reason of actual 
or threatened war, or invasion, or insurrection, or 
subversive activity, or of disturbances or threatened 
disturbances of the international relations of the 
United States, the President is authorized to institute 


such measures and issue such rules and regulations-- 


(a) to govern the anchorage and movement of any 
foreign-flag vessels in the territorial waters of the 
United States, to inspect such vessels at any time, 
to place guards thereon, and, if necessary in his 
opinion in order to secure such vessels from damage or 
injury, or to prevent damage or injury to ary harbor 
or waters of the United States, or to secure the ob- 
servance of rights and obligations of the United States, 
may take for such purposes full possession and control 
of such vessels and remove therefrom the officers and 
crew thereof, and all other persons not especially 
authorized by him to go or remain on board thereof; 


(b) to safeguard against destruction, loss, or 
injury from sabotage or other subversive acts, 
accidents, or other causes of similar nature, vessels, 
harbors, ports, and waterfront facilities in the United 
States, the Canal Zone, and all territory and water, 
continental or insular, subject to the jurisdiction of 
the United States. | 





Any appropriation available to any of the Execut ive 
Departments shall be available to carry out| the pro~ 
visions of this chapter. 


- 29 - 











§ 192. Seizure and forfeiture of vessel; fine and 
imprisonment 


If any owner, agent, master, officer, or person 
in charge, or any member of the crew of any such 
vessel fails to comply with any regulation or rule 
issued or order given under the provisions of this 
chapter, or obstructs or interferes with the |exercise 
of any power conferred by this chapter, the vessel, 
together with her tackle, apparel, furniture, and 
equipment, shall be subject to seizure and forfeiture 
to the United States in the same manner as merchandise 
is forfeited for violation of the customs revenue laws; 
and the person guilty of such failure, obstruction, or 
interference shall be punished by imprisonment for not 
more than ten years and may, in the discretion of the 
court, be fined not more than $10,000. 





(a) If any other person knowingly fails to com- 
ply with any regulation or rule issued or order given 
under the provisions of this chapter, or knowingly 
obstructs or interferes with the exercise of, any 
power conferred by this chapter, he shall be’ punished 
by imprisonment for not more than ten years and may, 
at the discretion of the court, be fined not more 
than $10,000. 





§ 194. Enforcement of chapter 


The President may employ such departments, 
agencies,officers, or instrumentalities of the United 
States as he may deem necessary to carry out the 
purposes of this chapter. 


Administrative Procedure Act 


The Administrative Procedure Act, 50 U.S.C. §§ 1001 
et. seq-, is as follows in pertinent part: | 


§ 100). Adjudications 





In every case of adjudication required! by 
statute to be determined on the record after 
opportunity for an agency hearing, except to the 
extent that there is involved... (h) the| conduct 
of military, naval, or foreign affairs functions; . 


(b) The agency shall afford all interested 
parties opportunity for (1) the submission and 
consideration of facts, arguments, offers of settle 
ment, or proposals of adjustment where time, the 
nature of the proceeding, and the public interest 
permit, and (2) to the extent that the parties are 
unable so to determine any controversy by consent, 
hearing, and decision upon notice and in conformity 
with sections 1006 and 1007 of this title. 





(c) The same officers who preside at the 
reception of evidence pursuant to section 1006 of 
this title shall make the recommended decision or 
initial decision required by section 1007 of this 
title except where such officers become un vailable 
to the agency. Save to the extent required for the 
disposition of ex parte matters as authorized by 
law, no such officer shall consult any person or 
party on any fact in issue unless upon notice and 


- 30- 








opporsunity for all parties to participate; nor shall 
such officer be responsible to or subject to the 
supervision or direction of any officer, employee, 

or agent engaged in the performance of investigative 
or prosecuting functions for any agency. No officer, 
employee} or agent engaged in the performance of 
investigative or prosecuting functions for any agency 
in any case shall, in that or a factually related 
tase, participate or advise in the decision, recom- 
mended decision, or agency review pursuant to section 
1007 of this title except as witness or counsel in 
bublic préceedings. - + s 


§ 1006. Hearings; presiding officers; powers and 
duties; burden of proof; evidences record as basis for de- 
cision. | 

In hearings which section 1003 or 100} of this title 


requires to be conducted pursuant to this section-~- 


(c) Except as statutes otherwise provide, the 
proponent of a rule or order shall have the burden 
of proof. Any oral or documentary evidence may be 
received, but every agency shall as a matter of policy 
provide for the ezclusion of irrelevant, immaterial, 
or unduly repetitious evidence and no sanction shall 
be imposed or rule or order be issued except upon 
consideration of the whole record or such portions 
thereof as may be cited by any party and as supported 
by and in accordance with the reliable, probative, 
and substantial evidence. Every party shall have the 
right to present his case or defense by oral or docu- 
mentary evidence, to submit rebuttal evidence, and 
to conduct such cross-~examination as may be required 
for a full and true disclosure of the Sri eee 





(a) The transcript of testimony and exhibits, to- 
gether with all papers and requests filed in the pro- 
ceeding, shall constitute the exclusive record for 
decision in accordance with section 1007 of this title 
and, upon payment of lawfully prescribed costs, shall 
be made available to the parties. Where any agency 
decision rests on official notice of a material fact 
not appearing in the evidence in the record, any party 
shall on timely request be afforded an opportunity to 
show the contrary. | 


§ 1007. Initial decisions; conclusiveness; review by 
agency; submissions by parties; contents of decisions; 
record 


In cases in which a hearing is required to be conducted 


in conformity with section 1006 of this title-- 


(b) Prior to each recommended, initial, or 
tentative decision, or decision upon agency review 
of the decision of subordinate officers the parties 
shall be afforded a reasonable opportunity to submit 
for the consideration of the officers participating 
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in such decisions (1) proposed findings and con- 
clusions, or (2) exceptions to the decisions or 
recommended decisions of subordinate officers or 
to tentative agency decisions, and (3) supporting 
reasons for such exceptions or proposed findings 
or conclusions. The record shall show the ruling 
upon each such finding, conciusion, or exception 
presented. All decisions (including initial, 
recommended, or tentative ieee tons) shall become 
part of the record and include a statement of (1) 
findings and coriclusions, as well asthe reasons or | 
basis therefor; updén all the material issues of facts 
law, or discretion. presented on the record; and (2) 
the appropriate rule;. order, sanction, relief, or 
denial thereof. | 


§ 1009. Judicial review of agency action 


Except so far as (1) statutes preclude judicial review 





or (2) agency action is by law committed to agency dis- 


cretion. 


(e) So far as necessary to decision and 
presented the reviewing c 
relevant questions of law, interpret constit 
and statutory provisions, and determine the 
of applicability of the terms of any agency 


It shall (A) compel agency action unlawfully 


or unreasonably delayed; and (b) hold unlawf 
set aside agency action, findings, and concl 
found to be (1) arbitrary, 
discretion, or otherwise not 
law; (2) contrary to constitutional right, p 
privilege, or immunity; (3) in excess of sta 
jurisdiction, authority, or limitations, or 
statutory right; ts 
required by law; (5) unsupported by substant 
dence in any case subject to the requirement 
section 1006 and 1007 of this title or other 
viewed on the record of an agency hearing pr 


ourt shall decide a 


| where 

11 

ut ional 
meaning 
action. 
withheld 
ul and 
usions 


capricious, an abuse of 
in accordance with the 


ower, 
tutory 
short of 


) without observance of procedrre 


ial evi- 
s of 

wise Te- 
ovided by 





statute; or (6) unwarranted by the facts to! 
extent that the facts are s , 
by the reviewing court. In making the foreg 
minations the court shall review the whole r 
such portions thereof as may be cited 
and due account shall be taken of the rule 
ial error. 


Executive Order 10173 as amended 


by any Pp 
of pre judic— 


the 


ub ject to trial de novo 


oing deter- 
ecord or 
arty, 


pertinent sections of Executive Order No- 10173, 


7005, as amended by Executive Orders Nos 


. 10277; 


7537, and 10352, 87 .F. R. 4667, as found in Part 6, 


R. 6.01-1~-6.19y provide as follows: 
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posed is ez bir -Pyihlegetenc 
PART. 121—SPECIAL VALIDATION» ENDORSEMENT FOR EMERGENCY SERVICE FOR MERCHANT. ; 


Dae 4 

et} vs ne t 
Sec... re a | : ; oat Germs) 
121.01 “Requirements for special validation endorsement. 
121.05 « tions.’ ait sat 
121.07 Approval of applicant by 
121.09... Holders of special yalidati 


Notice by Commandant. 
“Notice by Hearing Board...‘ ~ 


ov tbe 


on, endorsement, 


Action by Commandant. , 2 
Appeals. RRP Tie Cae 
‘action by Commandant after appeal. # IRS! 
\, Outstanding .endorsements..and applications. 
.29./ Applications previously denied. sh {’ 
121\29 issued under 40 Stat. 220, as 
E.O. 10173, 15 F. BR. 7005, 8 CFR, 
. B.. 75387, $ CPR, 1962 Supp., H.'0- 
10852, = , CER, 1952: 2 
a S. 4517, as oe Ee sat 235, as ae Mira 
1096, as amended ; 46 U. 8. C, 570, 571, 5 oHo. a bys 
pocacee ett e ngso gontained? ie CGFE S612 F. EB. 
2814, May 1, 1956. Pr PG Sipe Feyt panes 


~°'Y2P.01 © Requirements for special validationen- 
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COUNTERSTATEMENT OF THE QUESTIONS PRESENTED 


The Magnuson Act, 50 U. S. C. 191 et seq., provides that 
whenever the President finds that the security of the United _ 
States is endangered by reason of subversive activity, he is au- 
thorized (1) to institute measures and issue rules and regula- 
tions to safeguard against destruction or injury from sabotage 
or other subversive acts vessels and waterfront facilities in the 
United States and (2) to employ such officers and agencies of 
the United States as he may deem necessary to carry out the 
purposes of the Act. The President, in Executive Order 10173, 
made such finding, prescribed certain regulations, and placed 
full responsibility for the program of screening subversives 
from vessels of the merchant marine upon the Commandant 
of the Coast Guard. The Commandant promulgated supple- 
mental regulations for that purpose. 

When appellant applied to the Commandant for a validated 
document, which would have entitled him to go on board 
vessels of the merchant marine, he refused to answer questions 
in the application as to his relations with the Communist 
Party and other subversive organizations and publications, 
claiming that the questions violated his First Amendment 
rights and were vague and indefinite. The Commandant re- 
fused to give further consideration to his application until the 
answers to the questions were provided. 

The questions presented are: 

1. Whether there is statutory authority for the screening of 
subversives by the Commandant from vessels of the United 
States Merchant Marine. 

2. Whether the questions in the application which appellant 
refused to answer were pertinent to the screening process and 
required answers. 

3. Whether the regulations, on their face or as applied, vio- 
late any of appellant’s constitutional rights. 


(I) 
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COUNTERSTATEMENT OF THE CASE 


Appellee, as Commandant of the United States Coast Guard, 
under the provisions of Executive Order No. 10173, as amended. 
(15 Fed. Reg. 7005, 7007-7008; infra, p. 8), is charged with 
the administration of the merchant marine security program, 
which includes the issuance or refusal to issue to applicant 
seamen of specially validated documents entitling them to 
employment on vessels of the United States Merchant Marine. 
Under the Executive Order, the Commandant is not permitted 
to issue to any seaman the specially validated document unless 
he “is satisfied that the character and habits of life of such 
person are such as to authorize the belief that the presence of 
the individual on board would not be inimical to the security 
of the United States” (33 CFR 6.10-1; infra, p. 9). Such 
validated documents are required for employment only on v 
sels of the merchant marine of 100 gross tons or more (33 CFR 
121.01; Appendix to appellant’s brief, p. 34). 

(1) 
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Appellant, who had not been employed in the merchant 
marine since June 1948, filed an application for a specially 


‘validated dosament-on November 201957 (1. 2,30). The 
“application consisted of two separate documents, each signed 
by the appellant, one the application proper and the other a 
questionnaire, which by reference is made a part of the appli- 
cation (J. A. 6, 10, 11-18). With respect to the questionnaire, 
the appellant was required to certify under oath that the state- 
ments made by him were true, correct, and complete to the best 
of his knowledge‘and belief (J. A. 18). 

‘Appellant refused to answer three of the questions of the 
questionnaire—items 12, 13, and 14 (J. A. 11-16). In item 
12 he was asked whether he was then or ever had been a sub- 
seriber to any pamphlet, periodical, magazine, newspaper, or 
other written or printed matter, prepared, reproduced, pub- 
lished, or distributed by Russia, China, Bulgaria, Hungary, 
East Germany, Poland, Roumania, Lithuania, Latvia, Estonia 
or Czechoslovakia, or by any of the organizations set forth in 
item 14, such organizations having been designated by the At- 
torney General pursuant to Executive Order No. 10450 (18 
Fed. Reg. 2489), or by any of the members, affiliates, associates, 
or agents of any of those organizations (J. A. 11). In item 13 
he -was asked whether he was then or ever had been engaged 
in the sale, gift, publication, or distribution of any of the writ- 
ten matter described in item 12 (J. A. 11). And in item 14 he 
was asked whether he was then or ever had been a member of, 
or affiliated with, or associated in any way with, any of the 
organizations named therein, these being the organizations 
designated by the Attorney General (J. A. 11-16, 38). As to 
each question, he was requested to give full details in the 
event that his answer was “yes” (J. A. 11). Appellant wrote 
on the questionnaire as his reasons for refusing to answer any 
of these questions (J. A. 17): 


On items 12, 13 and 14, I cannot in good conscience 
submit answers, because I am positive that the 
questions are violative of my rights under the Bill of 
Rights of the U. S. Constitution, in particular the 
First Amendment ‘thereof. Furthermore, these ques- 
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tions are so vague as to make accurate answers 
impossible! 

On February 19, 1958, appellant was advised in a letter to 
his attorneys from the Commandant that since items 12, 13, 
and 14 had not been answered no further action on the applica- 
tion could be taken (J. A. 32). Thesame advice was contained 
in a subsequent letter from the Commandant to appellant’s 
‘attorneys dated March 19 : hale the 

ommandant dated April 2, 1958, the aetomneys requested that 
appellant be promptly served with a specific and detailed state- 
ment of charges and be given a hearing (J. A. 33). The 
Commandant, by letter dated May 12, 1958, advised: appel- 
lant’s attorneys as follows (J. A. 40): 


Your request for a “statement of charges and that he - 
(Mr. Graham) be afforded a hearing” was premature. 
Had Mr. Graham answered the questionnaire, as he had 
been repeatedly requested to do, viz our letters of 19 
March and 19 February 1958, and had the Commandant 
upon receipt of Mr. Graham’s completed application 
been unable to satisfy himself with regard to Mr. 
Graham’s eligibility for validation, full notice and hear- 
ing would have been afforded Mr. Graham. 


On June 11, 1958, the Commandant forwarded to appellant 
amended questions 12, 13, and 14, and by letter of transmittal 
advised him (J. A. 19-20): ” 


Upon receipt of your complete answers to these 
amended questions and the certification thereof, your 
application will be reviewed and if the Commandant is 
unable to satisfy himself at that stage of the administra- 
tive process with regard to your eligibility for valida- 
tion, you will receive a “statement of reasons,” notice 
and opportunity for hearing pursuant to regulations 
promulgated for such purpose. 


The exact language of the amended questions was as follows 
(J. A. 20): 

12. Are you now subscribing or have you subscribed 

within the past. five years to the “Daily Worker”; 


-490682—58——-2 
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“Peoples World”, or to “Political Affairs’? Answer 
“YES” or “NO”. 
- give full particulars. 

13. Are you now or have you been engaged within 
the past ten years in the sale, gift, publication or dis- 
tribution of any written or printed matter prepared, 

_ produced or published by the Communist Party or by 
any of its branches or agents, or by Russia, China, Bul- 
garia, Hungary, East Germany, Poland, Roumania, 
Lithuania, Latvia, Estonia, or Czechoslovakia? Answer 
SNe OR A NO recs lot cvciiecie If your answer is “YES”, 
give full particulars. 

14. Are you now or have you ever been a member 
of or affiliated in any way with any of the organizations 
set forth below? Answer “YES” or “NO”. 

If your answer is “YES”, give full particulars. 


Communist Party, United States of America and 
subdivisions and branches 

Abraham Lincoln Brigade 

International Workers Order 

Civil Rights Congress 

Labor Youth League 
Appellant declined to answer any of these amended ques: 
| tions on the unds.on which he refused to answer the 
_ original questions numbered 12, 13, and 14 (J. A.50). 

e Daily Worker is, or was at the time in question, the 
official East Coast organ of the Communist Party of the United 
States. It has been the duty of Communist Party members 
to subscribe to and read the Daily Worker. The same is true 
_ of the Daily Peoples World, the West Coast publication of the 
Communist Party. Political Affairs is the monthly theoretical 
organ of the Communist Party of the United States, devoted 
to the theory and practice of Marxism-Leninism. Officers and 
high functionaries of the Communist Party frequently con- 
_ tribute articles for publication in it. It is used as a doctrinal 
| and educational aid in Party discussion groups, classes and 
meetings. All three publications have been under the com- 
| plete supervision and control of the leaders and top committees 
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of the Communist Party. The officers of the Communist 
Party were the principal officers of these publications, which 
have been in accord with the policies and programs of the 
Party, and operate as a guide to the membership of the Party 
as to the correct views and policies of that organization. All 
three have been considered by the Communist Party as neces- 
sary to effectuate its aims and purposes (J. A. 55-56). 

The Abraham Lincoln Brigade was a battalion of the Inter- 
national Brigade, which participated in the Spanish Civil War. 
It was composed of American personnel, and its financing, re- 
cruiting, organizing, and transportation were handled by the 
Communist Party of the United States as an operative section 
of the Communist International. Service in Spain with the 
Abraham Lincoln Brigade was regarded by the Communist 
Party as evidence of the highest devotion to the Party prin- 
ciples and an opportunity for learning the fundamentals of 
fighting a revolution and becoming qualified to engage in the 
Party’s struggle for establishing a Communist dictatorship in 
the United States. Many of the leaders of the Brigade were 
Communist Party members and functionaries; the majority 
of its personnel were Party members (J. A. 57-58). 

The Civil Rights Congress was conceived in 1946 by the 
Communist Party in anticipation of a need arising out of the 
Party’s return to a policy of a more militant struggle. It was 
to be an organization to utilize the defense of civil rights for 
Communist Party purposes and to raise and maintain large 
defense and bail funds for Party use. It was controlled and 
dominated by the Communist Party, and under the direction 
of the Party carried out the Party’s programs and policies 
(J. A. 58-59). 

The Labor Youth League was created by the Communist 
Party in 1949 on the principles that the forces that win the 
youth of this country will win the country. It was completely 
under the direction and control of the Party, and was used to 
promote and carry out important Party objectives. It was the 
principal means whereby a segment of American youth was 
indoctrinated and trained for dedicated membership and fu- 
ture positions of leadership in the Communist Party (J. A. 
59-60). 
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The International Workers Order (IWO) was one of the 
‘most effective and closely knit of the Communist front groups. 
‘It was founded by the Communist Party to further the class 
struggle and the programs of the Party in the United States. 
Tt taught Party doctrine in its camps, schools, and lodges, and 

contributed large sums of money to Communist Party cam- 
paigns. Officers and functionaries of the Party were also of- 
‘ficers of the IWO, which was controlled and dominated by the 
Party (J. A. 57). 
The Civil Rights Congress, the Labor Youth League, the 
Abraham Lincoln Brigade, the International Workers Order, 
‘and the Communist Party of the United States were redesig- 
‘nated on May 12, 1953, by the Attorney General pursuant to 
Executive Order 10450 (18 Fed. Reg. 2489) and the Rules and 
Regulations (28 CFR 41.1 et seq.) of the Department of Jus- 
tice (J. A. 61-62). 

The Subversive Activities Control Board has found after 
hearings that the Civil Rights Congress and the Labor Youth 
| League were Communist-front organizations under the provi- 
‘sions of the Subversive Activities Control Act of 1950 (J. A. 

77-79). 
| <On April 21, 1958, appellant filed suit in the District Court 
' against appellee, seeking a judgment (a) declaring that appel- 
lant is eligible for service as a merchant seaman on board 
vessels of the United States Merchant Marine, (6) ordering 
"appellee to issue forthwith to appellant such validated sea- 
man’s documents as may be necessary for him to obtain em- 
' ployment on board such vessels, (c) restraining appellee and 
"his officers and employees from declaring appellant ineligible 
- to work as seaman on such vessels, and (d) declaring Execu- 
- tive Order 10173, as amended, and the regulations issued by 
| appellee pursuant thereto illegal, unconstitutional, and void 
on their face and as applied to appellant (J. A. 4). 

On May 19, 1958, appellant filed motions for s ary judg- 
- ment and for a preliminary injunction. Appellee filed a cross- 
- motion for summary judgment or in the alternative to dismiss 
(J. A. 22, 24, 34-35). The court belo j ; 
_ motions and granted appellee’s motion for summary judgment — 
- (-X-3I). In so ruling the court stated that, since appellant 
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had refused to answer questions which the Commandant had 
a right to include in the application, the Commandant need 
proceed no further, and that appellant had, accordingly, no 
standing to insist on favorable action on the part of the Com- 
mandant; the court held, further, that the question of the kind 
of hearing, if any, that must be given appellant would arise- 
only if and when, the questions having been answered and 
favorable action withheld, a hearing was demanded or tendered 
(J. A. 80-82). The present appeal is from that judgment. 
Other pertinent facts will be set forth in connection with 
the argument of the respective legal points involved herein. 


STATUTES, EXECUTIVE ORDER, AND REGULATIONS INVOLVED 


1. Sections 1 and 4 of title II of the Act of June 15, 1917, 
c. 30, 40 Stat. 220, as amended by the Act of August 9, 1950 
(popularly known as the Magnuson Act), c. 656, §§ 1 and 2, 64 
Stat. 427-428 (50 U.S. C. ISI, 194), provide in pertinent part: 

Section 1 [50U.S.C.191]. * * * 


* * 


Whenever the President finds that the security of 


the United States is endangered by reason of actual or 
threatened war, or invasion, or insurrection, or sub- 
versive activity, or of disturbances or threatened dis- 
turbances of the international relations of the United 
States, the President is authorized to institute such 
measures and issue such rules and regulations— 

a * * * * 


Canal Zone, and erritory and water, continental or. 
insular, subject to the jurisdiction of the United States. 


* * * * my 


Sec. 4 [50 U.S. C. 194]. The President may employ 
such departments, agencies, officers, or instrumentalities 
of the United States as he may deem necessary to carry: 
out the purpose of this title. i 
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2. Executive Order No. 10173, promulgated October 18, 
1950, 15 F. R. 7005, 7007-7008, provides in pertinent part: 


By virtue of the authority vested in me by Public 
Law 679, 8lst Congress, 2d Session, approved August 
9, 1950, which amended section 1, Title II of the act of 
June 15, 1917, 40 Stat. 220 (50 U.S. C. 191), and as 
President of the United States, I hereby find that the 
security of the United States is endangered by reason 
of subversive activity, and I hereby prescribe the fol- 


- lowing regulations relating to the safeguarding against 


estruction, loss, or injury from sabotage or other sub- 
versive acts, accidents, or other causes of similar nature, 
of vessels, harbors, ports, and waterfront facilities in 
the United States, and all territory and water, conti- 
nental or insular, subject to the jurisdiction of the 
United States, exclusive of the Canal Zone, and. the 
said regulations shall constitute Part 6, Subchapter A, 
Chapter I, Title 33 of the Code of Federal Regula- 
tions; * * *: 
[The regulations, as originally promulgated, followed 
at this point. In pertinent part, and as subsequently 
amended, they are set forth immediately hereinbelow.] 


3. Part 6, Subchapter A, Chapter I, Title 33 of the Code of 
- Federal Regulations, as promulgated by Executive Order 
10173, supra, and as amended by Executive Order 10277 of 
August 1, 1951, 16 F. R. 7537-7538, and by Executive Order 
10352 of May 21, 1952, 17 F. R. 4607, provides in pertinent 


_ part: 


Parr 6—Prorecrion AND Security or VESSELS, 
Harpors, AND WATERFRONT FacILitIEs 
* * s * + 


SUBPART 6.01—DEFINITIONS 


§6.01-1 Commandant. “Commandant,” as used in 
this part, means the Commandant of the United States 
Coast Guard. 


* * * * * 
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(~ soxoae 6.10—IDENTIFICATION AND EXCLUSION OF PER- 
SONS FROM VESSELS AND WATERFRONT FACILITIES 

§$6.10-1 Issuance of documents and employment of 

persons aboard vessels. No person shall be issued a 


document required for emplo chant ves- 


sel of the United States nor shall any person be em- 
loyed on a merchant vessel of the United States unless 
the Commandant is satisfied that the character and 


habits of life of such person are such as to authorize the 
belief that the presence of the individual _on_ board 
would not be inimical to the security of the United 
States: Provided, That the Commandant may desig- 
nate categories of merchant vessels to which the fore- 
going shall not apply. 

§$6.10-8 Special validation of merchant marine 
documents. The Commandant may require that all 
licensed officers and certificated men who are employed 
on other than the exempted designated categories of 
merchant vessels of the United States be holders of 
specially validated documents. The form of such docu- 
ments, the conditions, and the manner of their issuance 
shall be as prescribed by the Commandant. The Com- 
mandant shall revoke and require the surrender of a 
specially validated document when hei is no longer satis- 
fied that the holder is entitled thereto. 

* * ‘+ + * 

§6.10-9 Appeals. Persons who are refused em- 
ployment or who are refused the issuance of documents 
or who are required to surrender such documents, under 
this subpart, shall have the right of appeal, and the 
Commandant shall appoint Boards for acting on such 
aoreee 

+ + . & * 

4. The regulations (Part 121, Subchapter K, Chapter I, Title 
33 of the Code of Federal Regulations) promulgated by the 
Commandant of the Coast Guard pursuant to the authority 
conferred by the Presidential regulations, supra, are set forth 
at page 34 of appellant’s brief. 
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SUMMARY OF ARGUMENT 
I 


Congress, through the enactment of the Magnuson Act, 64 
Stat. 427, amending title II of the Act of June 15, 1917 (50 
U. §.C. 191 et seq.), authorized the screening of subversives 
from vessels of the United States Merchant Marine by (1) 
expressly authorizing the President “to institute such measures 
and issue such rules and regulations * * * to safeguard 
against destruction, loss, or injury from sabotage or other sub- 
versive acts * * * vessels, harbors, ports and waterfront fa- 
cilities in the United States” whenever the President finds 
“that the security of the United States is endangered by reason 
of * * * subversive activity,” and by (2) expressly author- 
izing the President to employ such officers and instrumentalities 
of the United States as he may deem necessary to carry out 
the purposes of the Act. Statutory authorization is also de- 
rived from the fact that Congress has ratified the screening 
program by appropriating funds annually for its continuance, 
with full knowledge of its operations. 

The screening program is reasonably adapted to prevent 
the evils at which the Magnuson Act is directed; and the 
authority given to the Executive branch by the Act does not 
constitute an impermissible delegation of legislative functions 
without adequate standards. The language of the Act, its 
factual background, and the legislative history reveal that the 
intent and purpose of Congress was to inaugurate a screening 
program of the same kind as the one in effect during World 
War II. Senator Magnuson so stated in introducing the bill 
(S. 3859) which later became the Act. The current screening 
program, though less summary, is fundamentally the same as 
the one employed during World War Il. Thus, the standard 
for the guidance of the Executive is more than definite enough 
under such decisions as Fahey v. Mallonee, 332 U.S. 245, 249- 
250; Lichter v. United States, 334 U. S. 742, 783-784; and 
American Power Co. v. Securities and Exchange Commission, 
329 U.S. 90, 104-105. 





ll 


II 


When appellant, a seaman applicant for a validated docu- 
ment, refused to answer questions 12, 13, and 14 of the ques- 
tionnaire, which was a part of his application, the Commandant 
was under no legal duty to consider the application further, 
issue said document to appellant, or give him a hearing. Since 
the questions were proper and pertinent to a power granted by 
Congress, upon his refusal to answer appellant had no standing 
to insist on further action by the Commandant. Briehl v. 
Dulles, 101 U.S. App. D. C. 239, 252, 254, 248 F. 2d 561, 574, 
576, reversed on other grounds sub nom. Kent v. Dulles, 357 
U. S. 116. The questions concerned the relationship of appel- 
lant to subversive organizations and publications. The Mag- 
nuson Act and implementing Executive Order and Regulations 
all seek to secure the vessels of the nation’s merchant marine 
from sabotage and other subversive activity by identifying and 
excluding from such vessels persons who would be likely to do 
the sort of damage Congress intended to prevent. 

The three questions to which answers were refused do not 
constitute a “political test oath.” Affirmative answers do not 
automatically disqualify. The purpose of the Act, the Execu- 
tive Order, and the Regulations is not punitive, and the ques- 
tions relate to the fitness of individuals to be on board vessels 
of the merchant marine. Hence, Cummings v. Missouri, 71 
U. S. 277, Ex parte Garland, 71 U.S. 333, and Spevser v. Ran- 
dall, 357 U. S. 513, are not applicable. And since there is no 
attempt here to control speech or to prevent any injury re- 
sulting from utterances, the case is controlled by American _~ 
Communications Association v. Douds, 399 U.S. 382. 

The rule in Speiser v. Randall against placing the burden of 
proof upon one who is in the position of a defendant in a 
criminal case (because the statute there under consideration 
was deemed punitive in nature) is not applicable. The pur- 
pose of the Magnuson Act is to safeguard vessels, not to punish 
individuals for utterances. Moreover, in administrative pro- 
ceedings, the general rule is that the applicant for a permit or 
license has the burden of establishing his qualifications. 
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The words “agent” and “affiliated,” as used in the ques- 
tionnaire, are to be given their ordinary, everyday meaning 
and as such are not vague or indefinite. The word “affiliate,” 
in its legal sense as used in connection with subversive organi- 
zations, has, moreover, been adequately defined. See Travis V. 
United States, 247 F. 2d 130, 135 (C. A. 9), and the concurring 
opinion of Mr. Justice Burton in Jencks v. United States, 353 
U. S. 657, 679. - 


iil 


- The right to work at a particular occupation is not an abso- 
lute right under the Fifth Amendment, and may be curtailed 
where it adversely affects a public interest. Board of Gover- 
nors v. Agnew, 329 U. S. 441; American Communications As- 
sociation v. Douds, 339 U. S. 382; Lerner v. Casey, 357 U. S. 
468; Bauer v. Acheson, 106 F. Supp. 445 (D. D. C.). The 
public interest involved here is the security of the nation. The 
strength and integrity of the merchant marine as an adjunct 
of the naval and military forces is vital to national defense. 
And the curtailment of appellant’s right to work is limited. 

». Since the purpose of the Act-is to safeguard vessels and there 
is no purpose or attempt to regulate speech, the clear and 
present danger rule is not applicable. Where, as here, there 
may be an indirect infringement of First Amendment liberties 
in regulating the conduct of individuals, the problem is one of 
weighing the effects of the statute upon speech and assembly 
against. the determination of Congress that the merchant 
marine shall not be-endangered by subversive activity. Cf. 
American. Communications Association v. Douds, 339 U. S. 
382, 396, 400. . The public interest here at stake is at least of 
equal importance to that of the Douds case. 

_ Under the rationale of such recent decisions of the Supreme 
Court as Beilan v. Board of Education, 357 U. S. 399, Lerner 
vy. Casey, 357 U. S. 468, and Garner v. Los Angeles Board, 341 
U. S. 716 (sustaining the right of states, in varying contexts; 
to inquire into the present or past membership of municipal 
employees in the Communist Party as a condition of their 
continued employment), the questions propounded by the 
Commandant in this case did not violate appellant’s First 
Amendment liberties. 
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On their face the regulations of the Coast Guard are capable 
of affording due process as to notice and hearing, even to the 
extent of meeting the requirements of Parker v. Lester, 227 
F. 2d 708 (C. A.9), upon which appellant relies. In any event, 
appellant’s contentions directed at the adequacy of the hear- 
ings procediarenprorrciat-toyte esemiations) ares premetae 

he courts will not interfere with rative procedures: 
which on their face are capable of affording due process before: 
final action adverse to complainant has been taken. Shuttles- 
worth v. Birmingham Board of Education, —— U. 8. —, 
No. 341, Supreme Court of the United States, decided No- 
vember 24, 1958, affirming 162 F. Supp. 372 (N. D. Ala.); 
United Electric, Radio and Machine Workers v. Brownell, 98 


U.S. App. D. C. 130, 282 F. 2d 687. In the instant case there 


ere is no factual basis upon which to predicate appellant’s 


contention that he has been the victim of discrimination in the 
enforcement of the regulations. The uncontradicted affidavit 
of Captain Jones shows that appellant has been afforded the 
same treatment as other seamen in his category (J. A. 52-53). 

The Administrative Procedure Act, 5 U: 8. C. 1001 et seq., 
by its terms is applicable to “every case of adjudication’ re- 
quired by statute to be determined on the record after oppor- 
tunity for an agency hearing.” Since appellant has not © 


reached the “hearing” or “adjudication” stage of his case, his 
contention that the hearing procedures established by the 
Coast Guard regulations are required to comply with the 
Administrative Procedure Act is premature. In any event the 
issue was resolved against appellant’s claim both by the Dis- 
trict Court and the Court of Appeals in Parker v. Lester, supra. . 


ARGUMENT. 

L The screening of subversives by the Coast Guard from ves- 
sels of the United States merchant marine has statutory . 
authorization: : 

Statutory authority for screening subversives from vessels of 
the United States Merchant Marine is derived from Sections 
1 and 4 of title IT of the Act of June 15, 1917, 40 Stat. 220; as — 
amended by the Magnuson Act of August 9, 1950, 64Stat. 427 . 
(50 U. S. C. 191, 194). These provisions are set forth in: 
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ertinent part at p. 7, supra, and will not be repeated here. 
The Presidential Regulations (33 CFR 6.01-1 et seq.) which 
were promulgated pursuant to this statutory authorization 
were contained in Executive Order No. 10173 (supra, p. 8). 
(s amended, these Regulations are set forth in pertinent part 
at pp. 8-9, supra, and we accordingly will not repeat them 
here. 

It is clear from the Executive Order and the regulations 
promulgated therein that the President, after making the 
necessary finding required by the enabling Act, placed full 
responsibility for the program contemplated by the Act upon 
the Commandant of the Coast Guard. The President was 
authorized by the enabling legislation (supra, p. 7) to “em- 
ploy such departments, agencies, officers, * * * as he may 
deem necessary to carry out the purpose of” the law. Section 
6.10-1 of the Presidential Regulations fixes a standard of 
eligibility and places on the Commandant the duty of deter- 
mining whether a seaman meets the qualifications necessary to 
permit his presence on board vessels. Section 6.10-3 au- 
thorizes the Commandant to require specially validated docu- 
ments and to prescribe the manner and conditions of their 
issuance. By Section 6.10-9 he is required to appoint Boards 
to consider appeals granted to seamen who have been refused 
employment or documents or who have been required to sur- 
render their documents, which Board recommends final action 
to the Commandant. And pursuant to the authority conferred 
by the Presidential Regulations, the Commandant of the Coast 
Guard has promulgated regulations for screening security risks 
from vessels of the United States Merchant Marine of 100 
gross tons or more (33 CFR 121.01 et seqg.). These regula- 
tions appear at page 34 of appellant's brief. 

The legislative history and factual background of the 
Magnuson Act throw further light on the legislative intent 
‘and purpose of Congress. In Parker v. Lester. 98 F. Supp. 
| 300, 303 (N. D. Calif., 1951), in which @ preliminary mjunc- 
tion against the operation of a similar program.for screening 
security risks from merchant marine vessels was denied, the 


following statement of the factual backgroun thi s- 


lation apnesrs: 
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Because of activities within and without the United 
States which constitute a serious threat to the security 
and safety of this country, the need for the protection 
of merchant vessels of the United States * * * became of 
grave public importance to the Congress and the Presi- 
dent. Security in this field is essential to our national 
defense, to the implementation of the North Atlantic 
Pact, Economic Cooperation Administration, and to 
the prosecution of hostilities in Korea. The availabil- 
ity of the merchant vessels of the United States, the 
integrity of the Merchant Marine, as well as the se- 
curity of the waters and harbors of the United States 
in time of war, are particularly vital to the safety of the 
United States. 

These considerations, among others, led to the in- 
troduction in Congress of the bill which later became 
the so-called Magnuson Act, which is an amendment of 
Title II of the Act of June 15, 1917, 50 U.S. C. A. 
§§ 191, 194. With the approval of the President on 
August 9, 1950, this amendment became law. * te 


Senator Magnuson, the sponsor of this legislation in the 
Senate, on July 21, 1950, in introducing the bill (S. 3859) 
which later became the Magnuson Act, stated (96 Cong. Rec. 
10794) : 


* * * the bill will have the dual effect of helping 
clean out whatever subversive influences may exist 
around the waterfronts and of protecting the country 
from sneak attacks of the sort [atomic bomb, bacteria, 
etc.] I have mentioned. Some of the last strongholds 
of the Communists in this country exist in some of the 
waterfront unions * * *. 

Under the provisions of this bill, the President could, 
and probably would, call on the Coast Guard, the FBI, 
or such other Government agencies as he might wish 
to use to give us such waterfront security. 


* = * * * 








This measure will give the President the authority 
to invoke the same kind of security measures which were 
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invoked in World War I and in World War II. [Em- 
phasis added. ] 


The sponsor of this legislation (H. R. 9215) in the House, 
Congressman Cellar of New York, in speaking of the need for 
its passage, stated (96 Cong. Rec. 11220): 


* * * The gentleman from Massachusetts probably 
recalls that only a few days ago five British ships en 
route to Korea were sabotaged due to the failure of 
proper inspection * * *. The party line has openly 
urged comrades and fellow travellers everywhere to dis- 
rupt railroad, ships and weapons and equipment bound 
for Korea. We must be vigilant. * * * The power 
granted can be ended by passage of a concurrent resolu- 
tion of both Houses. 


In Senate Report No. 2118, 81st Congress, 2nd Session, ac- 
companying S. 3859, appears the following (p. 1): 


It [the bill] also gives the President the power to safe- 
guard against destruction, loss, or injury from sabotage 
or other subversive acts to vessels, harbors, ports, and 


other water-front facilities. It will permit the United 
States to put in such protective measures short of the 
declaration of a national emergency. * ae 


‘In House Report No. 2740, 81st Congress, 2nd Session, ac- 
companying H.R. 9215, itis stated (pp. 1-2): 


This bill can properly be regarded as an important 
element in the current legislative program requested by 
the President to strengthen the national defense of the 
United States. * * * 


* * * * * 


* * * The law extends as well to a total seizure of the 

vessel if necessary to its security or to the security of 

- the harbors and waters, and to the expulsion of its per- 
sonnel. [Emphasis added.] 


Appellant contends (Br. 24) that the Commandant lacked 
statutory authority to issue regulations under which “awful 
political associations” and “one’s reading” are “grounds for 
governmental denial of employment in the privately owned 
merchant marine”. 
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To begin with, however, it is not correct that (as this con- 
tention seems to imply) affirmative answers by appellant to 
any of the three questions in controversy would automatically 
have disentitled him to a specially validated document. Such 
answers, together with any accompanying explanation, would 
simply have been taken into consideration by the Commandant 
in determining whether such document would be issued or 
denied to appellant. And on the basis of the facts of record 
(supra, pp. 4-6) the subject matter of these questions was 
certainly sufficiently connected with the problem of prevention 
of sabotage to vessels, harbors, and waterfront facilities to. war- 
rant their: being asked in a questionnaire designed to elicit 
information needed by the Commandant to determine whether 
the refusal of a document to an applicant was necessary as part 
of a broad program, authorized and directed by the enabling 
statute, having the prevention of such sabotage as its prin- 
cipal objective. The thrust of the questions was to ascertain 
whether the applicant was a member of or in sympathy with 
the aims of the Communist Party. Each of the organizations 
in question—other than the Party itseli—was on the basis of 
the evidence (supra, pp. 5-6), a “front” of the Party, and 
under its complete domination and control; and the regular 
reading and distribution of official publications of the Party 
is at least a rational factor reasonably required to be taken 
into consideration in determining whether the person in ques+ 
tion is, if not an actual Party member, at least in sympathy. 
with its program and objectives. And the danger that a Party 
member or sympathizer might—particularly during a period of 
critically worsening relations between this country and the 
Soviet Union—take advantage of such opportunities as pre- 
sented themselves to commit sabotage in so strategic an area 
of the nation’s interest as its merchant marine is too plain to 
require more than mention. There is accordingly no basis for 
appellant’s argument that the statutory authorization for a 
system of rules and regulations designed to protect our mer- 
chant marine and waterfront facilities from sabotage gave 
no authority either to the President or the Commandant to 
frame questionnaires for seamen-applicants inquiring into such 
matters as those into which the questions here in issue probed. 
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To the extent that the instant contention is based on the 
fact that the merchant marine is “privately owned”, there is 
likewise no merit to the argument. It has long been settled 
that the merchant marine is a business which, because it is 
affected with an important public interest, is, though privately 
owned, subject to reasonable governmental regulation. In 
re Summers, 325 U.S. 561; Koteh v. Pilot Commissioners, 330 
U.S. 552; Hawker v. New York, 170 U.S. 189; American Com- 
munications Association v. Douds, 339 U. S. 382. This public 
interest was referred to by President Washington in his Second 
Annual Address to Congress on December 8, 1790, as follows 
(Richardson, Messages and Papers of the Presidents (1896), 
VoL I, page 83): 


I recommend it to your serious reflections how far and 
in what mode it may be expedient to guard against 
embarrassments from these contingencies [of war] by 
such encouragements to our own navigation as will 
render our commerce and agriculture less dependent on 
foreign bottoms which may fail us in the very moments 
most interesting to both of these great objects. 


In recognition of this public interest many statutes affecting 
the merchant marine have been enacted. See, e. g., the Act 
of July 20, 1789, 1 Stat. 27; the Shipping Act of 1916, 39 Stat. 
728, 46 U. S. C. 801; the Merchant Marine Acts of 1920, 41 
Stat. 988, 46 U.S. C. 861, and of 1928, 45 Stat. 689, 46 U.S.C. 
891; and the Merchant Marine Act of 1936, § 101, 49 Stat. 
1985, as amended, 46 U.S. C. 1101. Title 46 of the United 
States Code, indeed, is replete with laws illustrating the close 
relationship between the United States Government and our 
shipping industry because of the important public interest in- 
volved. The Magnuson Act represents but another instance 
of the Congressional intent and purpose to maintain the in- 
tegrity and strength of the merchant marine. 

- The only courts that have passed on this question have held 
contrary to appellant’s contention. In holding that the Mag- 
nuson Act authorized such a screening program as that con- 
templated by the instant regulations, the court in Parker v. 
Lester, 112 F. Supp. 433, 442 (N. D. Calif., 1953), stated: 
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* * * Senator Magnuson, the sponsor of the statute 
in question, stated that it would give the President the 
authority to invoke the same kind of security measures 
which were invoked in World War I and in World 
War II. 96 Cong. Rec. 10794. Screening procedures in 
effect during World War II were more summary than 
those presently in force. See directives of the Com- 
mandant of the Coast Guard issued in Washington, 
D. C., April 15, 1942 and July 20, 1942, pursuant to 
Executive Order No. 9074, U. S. Code Cong. Service 
1942, p. 1230. 

A glance at the legislative history of the statute, 
especially the above-quoted statement by Senator 
Magnuson, also disposes of petitioners’ argument that 
the regulations setting forth the screening procedure 
were not contemplated and authorized by the statute. 
* * * [Emphasis added.] 


(The directives and the Executive Order referred to by the 

court in this passage appear in Appendix A, znfra, pp. 41-48.) 
SE in 

Parker v. Lester, 227 F. 2d 708, 715 (C. A.9), as follows: 

We * * * are in agreement with the determination 
of the district court that the Magnuson Act, authorized 
the screening of seamen and the promulgation of regu- 
lations to accomplish that end. The district court 


correctly rejected the argument that the Act did not 
authorize a screening program. 


The recent decision of the Supreme Court in the passport 
cases, Kent v. Dulles, 357 U.S. 116, does not, we submit, enun- 
ciate any principles contrary to the decision in Parker v. Lester, 
supra, on the question of statutory authorization. In that de- 
cision the Supreme Court refused to infer a legislative author- 
ization from a purported prior administrative practice, which 
it found did not in fact exist as to the denial of passports to 
Communists. The Court, at page 128, said: 


The grounds for refusal asserted here do not relate to 
citizenship or allegiance on the one hand or to criminal 


490682—58——_4 
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or unlawful conduct on the other. Yet, so far as rele- 
vant here, those two are the only ones which it could 
fairly be argued were adopted by Congress in light of 
prior administrative practice. One can find in the rec- 
ords of the State Department rulings of subordinates 
covering a wider range of activities than the two indi- 
cated. But as respects Communists these are scattered 
rulings and not consistently of one pattern. We can 
say with assurance that whatever may have been the 
practice after 1926, at the time the Act of July 3, 1926, 
was adopted, the administrative practice, so far as rele- 
vant here, had jelled only around the two categories 
mentioned. * * * [Emphasis added.] 


| During World War II directives by the Coast Guard Com- 
mandant were promulgated to screen persons from merchant 
marine vessels (see Appendix A, infra, pp. 42-48). One of 
the grounds for the denial of access to, or the removal of per- 
sons from, vessels and waterfront facilities, as appears from 
the directives of April 15, 1942, May 12, 1942, and July 20, 
1942, was “subversive inclinations.” The directive of July 20, 
1942, while more summary than the present regulations, pro- 
vided for notice, statement of reasons, and an opportunity for 
the person denied access or removed to submit a statement and 
evidence on his own behalf. All cases of removal were re- 
‘viewed by the Commandant, whose action was final. These 
directives were predicated upon Executive Order 9074, pro- 
mulgated February 25, 1942 (see Appendix A, infra, pp. 41-42), 
and the delegation of authority by the Secretary of the Navy 
pursuant thereto. Thus, when Senator Magnuson stated on 
the floor of the Senate, in introducing S. 3859, that “this 
measure will give the President the authority to invoke the 
same kind of security measures, which were invoked in World 
War I and World War II,” the precise nature of the security 
measures authorized by the Magnuson Act was removed from 
the realm of conjecture, and no strained inference is required 
to reach the conclusion that subversives were intended by Con- 
igress to be screened from merchant vessels. The essentials of 
‘the World War II directives are the basic requirements of the 
present screening program. Hence, the ruling in Kent v. 
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Dulles, supra, in this respect is not applicable to this case, nor 
is it contrary to Parker v. Lester, supra, which sustains statu- 
tory authorization for screening subversives from our merchant 
marine vessels. 

Further evidence that the Magnuson Act confers statutory 
authorization for the screening program lies in the fact that 
Executive Order 9074 (7 Fed. Reg. 1587), from which the au- 
thority for the World War II directives was derived, contains 
(insofar as here pertinent) almost the exact language of the re- 
lated provisions of the Magnuson Act (50 U.S. C. 191 (b)). 
The first paragraph of that Executive Order reads: 


1. The Secretary of the Navy shall be primarily re- 
sponsible for, and shall take such steps, institute such 
measures, and issue such regulations and orders as shall 
be necessary for, the safeguarding against destruction, 
loss or injury from sabotage or other subversive acts, 
accident or other causes of a similar nature, of vessels, 
harbors, ports and waterfront facilities in the United 
States. * * * [Emphasis added.] 


From this it is clear that Congress in effect enacted into statu- 
tory law these provisions of Executive Order No. 9074 of World 
War II, for the purpose of establishing a like screening pro- 
gram, whenever the President determined that the security of 
the United States was endangered by subversive activity. 
Congress, moreover, has clearly ratified the screening pro- 
gram. Subsequent to the enactment of the Magnuson Act, 
Coast Guard officials testified annually before subcommittees 
of the House and Senate Appropriations Committees about the 
screening program as one of the activities covered by the annual 
appropriation of funds for the operating expenses of the Coast 
Guard. In addition, the annual reports of the Secretary of 


4 All the following references are to hearings before Subcommittees of the 
House Committee on Appropriations or of the Senate Committee on Ap- 
propriations, as indicated: Second Supplemental Appropriations Bill for 
1951, House Hearings, pp. 135-137, 142-144; Treasury-Post Office Depart- 
ments Appropriations for 1952, House Hearings, pp. 139-140, Senate Hear- 
ings, pp. 34, 121, 143, 172; Treasury-Post Office Departments Appropriations 
for 1953, House Hearings, p. 211, Senate Hearings, p. 75; Treasury-Post 
Office Departments Appropriations for 1954, House Hearings, pp. 431-4, 
Senate Hearings, p. 269; Treasury-Post Office Departments Appropriations 
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the Treasury for years have described the screening program.* 
With this knowledge of the merchant marine screening pro- 
gram before it, Congress has appropriated annually millions of 
dollars to finance this program as a part of the operating ex- 
penses of the Coast Guard. This appropriation of funds to 
carry on the screening program is a plain case of legislative 
ratification of an administrative interpretation of the Magnu- 
son Act (Ludecke v. Watkins, 335 U. S. 160, 173, note 19; 
Fleming v. Mohawk Co., 331 U.S. 111, 116; Brooks v. Dewar, 
313 U. S. 354, 361; Isbrandtsen-Moller Co. v. United States, 
300 U. §. 139, 147; and see Ex parte Endo, 323 U. S. 283, 309 
(Mr. Justice Roberts, concurring) ), and would be conclusive 
of the issue of congressional authorization, even if such author- 
gation were less clear than it is from the other considerations 
which we have mentioned. 

There is likewise, we submit, no validity to appellant’s con- 
tention that a construction of the Magnuson Act that would 
authorize the screening of security risks from vessels of the 
‘merchant marine would render the Act unconstitutional as @ 
delegation of legislative functions without adequate standards. 
While it is well settled, of course, that Congress, in delegating 
‘to the President or to an administrative agency the power to 
implement by regulation a broad policy laid down by statute, 
‘must adopt an intelligible standard to which administrative 
action must conform (Sunshine Coal Co. v. Adkins, 310 
‘U. S. 381, 398; Umted States v. Rock Royal Cooperative, 
307 U.S. 533, 577), the Supreme Court has taken a liberal view 
indeed of what constitutes such a standard. Such general 


for 1955, House Hearings, pp. 448, 471-3, 503-5, Senate Hearings, pp. 341-2; 
‘Treasury-Post Office Departments Appropriations for 1957, House Hear- 
ings, pp. 313-314. 
21951 Report, p. 135; 1952 Report, p. 177; 1953 Report, p. 148; 1954 

Report, p. 143; 1955 Report, p. 135; 1956 Report, p. 149; 1957 Report, 
pp. 140-141. 
* Second Suplemental Appropriation Act, 1951 (64 Stat. 1223, 1227); 
| Treasury and Post Office Departments Appropriations Act, 1953 (66 Stat. 28, 
291); Treasury and Post Office Departments Appropriations Act, 1954 (67 
| Stat. 69) ; Treasury and Post Office Departments Appropriations Act, 1955 
(68 Stat. 144, 146) ; Treasury and Post Office Departments Appropriations 
Act, 1956 (69 Stat. 72, 74); Treasury-Post Office Departments Appropria- 
tions Act, 1957 (70 Stat. 92). 





23 


terms as “public interest,” “public convenience, interest or 
necessity,” and “excessive profits” have been held sufficient to 
satisfy the constitutional requirements. New York Central 
Securities Co. v. United States, 287 U. S. 12, 24; Federat 
Communications Commission v. Pottsville Broadcasting Co., 
309 U.S. 134, 138; Lichter v. United States, 334 U. S. 742, 763. 
Very broad standards were deemed adequate in the price-fixing: 
measures. Bowles v. Willingham, 321 U.S. 503, 514; Yakus v- 
United States, 321 U.S. 414, 424. See also Fahey v. Mallonee, 
332 U. S. 245, 249 (“to require an equitable readjustment of 
the capital structure of” savings and loan associations) ; Amer- 
ican Power Co. v. Securities Exchange Commission, 329 
U.S. 90, 97 (“unduly or unnecessarily complicate the structure 
or unfairly or inequitably distribute voting power among se- 
curity holders” of public utility holding company systems). 
In the Lichter case, supra, 334 U. S. 742 (sustaining “excessive 
profits” as an adequate legislative standard for administrative 
guidance under the Renegotiation Act of 1942), the Court em- 
phasized that it was “not necessary that Congress supply 
administrative officials with a specific formula for their guid- 
ance in a field where flexibility and the adaptation of the con- 
gressional policy to infinitely variable conditions constitute 
the essence of the program” (at p. 785). 

It is clear, we submit, from the factual background, the 
legislative history, and the context of the Magnuson Act that 
the standard provided therein is adequate. The purpose to 
safeguard vessels of the merchant marine and waterfront fa- 
cilities from sabotage and other subversive activities is patent 
in the language of the Act. The method authorized to accom- 
plish this objective was the adoption of rules and regulations 
by the executive branch, which is likewise explicit in the Act. 
The kind of measures authorized were stated by Senator Mag- 
nuson to be the kind in operation in World War II, thus clearly 
limiting the field and indicating the essentials of the screening 
program intended to be established. Here, we believe, the 
standard laid down is adequate even if no consideration be given 
to the liberal view which the Supreme Court has taken with 
regard to standards in the cases cited above. What Congress: 
did was re-authorize a screening program which four years 
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earlier had been in actual operation and was well known to 
many Senators and Congressmen. In substance paragraph (1) 
of Executive Order 9074, under which the screening program 
of World War II became operative, became 50 U.S. C. 191 (b), 
as enacted by the Magnuson Act. 

| The screening program is certainly reasonably adapted to 
prevent the evils at which the Magnuson Act strikes. In the 
case of Dupree v. United States, 141 F. Supp. 773 (Ct. Cl. 
1956), suit was brought for loss of wages as a result of a ship- 
master’s being denied a validated document on the ground 
that he was affiliated with or sympathetic to subversive organi- 
zations. In holding that the plaintiff had not stated a case 
showing the violation of any statutory right, the court stated 
(at page 776): 


* * * Tn time of war or national emergency the armed 
forces and the country generally are dependent upon the 
preservation of the Merchant Marine, and Congress has 
the undoubted power to adopt reasonable measures to 
safeguard it. It would have been foolhardy to entrust 
a ship to the care of one who might reasonably be ex- 
pected to turn it over to the enemy, or to scuttle it, or 
otherwise use it for the benefit of the enemy. The re- 
quirement of a certificate of loyalty as a condition to the 
operation of a ship by a master was & reasonable pre- 
caution against hostile action. 


| For all the foregoing reasons, it is submitted th 
has clearly authorized the screening of subversives from vessels 
‘or the Unit tates Merchant Marine in the manner con- 


: templated b tions here involved. 
II 


| Questions 12, 13, and 14 of the questionnaire were relevant and 
required answers 


The Presidential Regulations, issued pursuant to the Mag- 
‘nuson Act and contained in Executive Order 10173, provide 
in part (33 CFR 6.10-3; supra, p. 9): 


The + may require that all li - 
cers and certificated men who are employed on other 
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than exempted categories of merchant vessels of the 


United States be holders of specially validated docu- 
ments. The form of such documents, the conditions, 
and the manner of their issuance shall be prescribed b 


the Commandant. * * * 


The Commandant’s Regulations, issued pursuant to this au- 
thorization, provide in part (33 CFR 121.05): 


Applications. (a) Any person legally holding a cur- 
rent valid license or certificate, or an applicant for such 
a document, may make application at any Coast Guard 
Marine Inspection Office for a special validation en- 
dorsement for emergency service. 

(b) Application for special validation endorsement 
shall be made under oath upon a form prescribed by 
the Commandant. 

(c) Each Marine Inspection Office shall forward 
promptly to the Commandant each application for 4 
special validation endorsement received by it. 

If an application received by the Commandant 
Joes not contain replies sufficiently complete in his 
judgment for a determination whether the character 
and habits of life of the applicant are such as to warrant 
the belief that his presence on board vessels of the 
United States would not be inimical to the security of 
the United States, the Commandant, in an effort to 
avoid additional proceedings through credible explana- 
tion or to confine further inquiry to matters tending 
to prove or disprove unfavorable information, shall 
_notify the applicant to submit under cath ‘a Sees 
or orally such further information as ma: be required 
for such determination. 
“tey-Upon receipt of a complete application and such 
further information as.the Commandant may have re- 
quired in those cases where the application, as first 
submitted was not deemed sufficient, a committee com- 
posed of a representative of the Legal Division, of the 
Merchant Vessel Personnel Division, and of the-Intelli- 
gence Division, Coast Guard Headquarters shall pre- 
pare an anlysis of the information available to the 
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Commandant and make recommendations for action by 
the Commandant. 


The questionnaire is by reference made a part of the appli- 
cation. Appellant refused to answer items 12, 13, and 14 of 
the questionnaire (J. A. 10, 11-17). He likewise refused to 
answer amended questions 12, 13, and 14 (J. A. 20-21, 50): 
The court below, in denying appellant’s motion for summary 
judgment and granting appellee’s cross-motion, ruled that the 


questions were reasonable and proper and that theref 


116. In that case, Dr. Briehl refused to state, in 

tion for a passport, whether or not he had ever been a Commu- 
nist, claiming that his “political affiliations” were irrelevant to 
his right to a passport. This Court said in pertinent part (101 
U.S. App. D.C. at 252, 254, 248 F. 2d at 574, 576): 


_ Moreover, Dr. Briehl is an applicant. There is nothing 
new or novel about requiring an applicant for a permit 
or 2 license to supply pertinent information under oath. 
Applicants for radio licenses and air route certificates 
must do so, and applicants for marriage licenses, voting 
privileges, and business permits must also. And, fail- 
ing to supply the required data, the applicant cannot 
exercise his right. 


* * * * * 


* * * requirements that an applicant for a permit 
submit prescribed pertinent data as a prerequisite to 
consideration of his application are usual and valid in 
administrative procedure. 

There can be no question as to the relevancy of i 
13, and 14, which appellant refused to answer. : 

e onship of appel the Communist P. Com- 
munist publications, and Communist-fr izations 
of which are subversive (J. A. 55-60, 61-62, 77-79). See supra, 
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pp. 4-6, 17. Appellant has not denied their subversive nature. 
The purpose of the Magnuson Act is to safeguard vessels and 
waterfront-facilities from sabotage and other subversive activ- 
ity. The President’s Regulations direct that “no person shall - 
be issued 2 document required for employment on a merchant 
vessel of the United States * * * unless the Commandant is 
satisfied that the character and habits of life of such person 
are such as to authorize the belief that the presence of the 
individual on board would not be inimical to the security of 
the United States” (33 CFR 6.10-1; supra, Pp. 9). The cri- 
teria of the Commandant’s Regulations all relate to subversive 
activity (833 CFR 121.03). And Congressman Celler, speak- 
ing in support of the bill which became the Magnuson Act, 
stated on July 27, 1950 (96 Cong. Rec. 11220): 


The Party line has openly urged comrades and fellow 
travelers everywhere to disrupt railroads, ships and 
weapons and equipment bound for Korea. We must 

be vigilant. 
The subversive nature of the Communist movement has 
been recognized by all three branches of the Federal Govern- 


ment, as noted by Judge Prettyman in Briehl v. Dulles, supra, 
101 U.S. App. D.C. at 243-44, 248 F. 2d at 565: 


The nature of the Communist movement. Dr. 
Briehl’s underlying premise, as shown by the state- 
ments we have quoted, is that Communist membership: 
or affiliation is a matter of politics, an issue of political 
affiliation, a political consideration, a political test,. 
and thus is subject to the same rules which apply to 
political beliefs generally. But it is not so. The Com- 
munist organization and program have long since passed 
beyond thé area of mere politics and political opinion. 
All three branches of the Federal Government—the 
executive, the legislature, and the judiciary—have de- 
clared unequivocally that the Comuunist movement 
today is an international conspiracy aimed at world 
domination and a threat to the internal security of this. 
country. Ate a 
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See also Mr. Justice Jackson’s description of the nature and 
characteristics of the Communist Party in American Communi- 
cations Association v. Douds, 339 U.S. 382, 422-433. 

_ It is apparent from the foregoing considerations that inquiry 
into the relations of.appellant to these subversive publications 
and organizations was highly relevant to his qualifications to 
work on vessels of this nation’s merchant marine—which Con- 
gress, by the Magnuson Act, sought to protect from subversive 
activity. The relevancy of such inquiries is supported by 
Garner v. Los Angeles Board, 341 U.S. 716, where the Supreme 
Court sustained the validity of inquiries by a state, directed to 
its public employees, regarding their past and present member- 
ship in the Communist Party and the Communist Political 
Association. The Court stated (at p. 720): 


* * * Past conduct may well relate to present fitness; 
past loyalty may have a reasonable relationship to pres- 
ent and future trust. Both are commonly inquired into 
in determinating fitness for both high and low positions 
in private industry and are no less relevant in public 
employment. 


_ In regard to the relevancy of membership in and affiliation 
with organizations designated by the Attorney General pur- 
suant to Executive Order 10450, this Court, in Shactman v. 
Dulles, 96 U. S. App. D. C. 287, 292-3, 225 F. 2d 938, 943, 
stated: 


We do not here characterize as invalid, for its own pur- 
poses, the listing by the Attorney General. * * * We 
are called upon only to consider the use made by the 
Secretary of the listing. Reliance by the Secretary on 
action by the Attorney General is not precluded. Warn- 
ing given by the Nation’s chief law officer can at least 
lead to investigation, and in a proper case be an element 
of decision. 


Items 12, 13. and 14 of the questionnaire do not constitute a 
“noliti t oath,” and hence Cummings v. Missourr 71 U.S. 


277, Ex parte Garland, 71 U. S. 333, and Sz v. Randall, 
857 U.S. 513, are not applicable. Affirmative answers to the 
questions do not automatically disqualify. As we have pre- 
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viously pointed out, the answers to these questions are merely 
taken into consideration by the Commandant in deciding what 


action to take. Affirmative answers might be explained by 
the applicant in such a way as to allay the Commandant's fear 
that_granting the requested document would be detrimental 
to the national security, The purpose of the Magnuson Act, 
the Executive Order, and the Regulations is not punitive; it 
is to safeguard vessels and waterfront facilities. And the 
questions relate to the fitness of individuals to be on board 
such vessels. ‘The nature of test oaths was described by Mr. 


Justice Field in Cummings v. Missouri, supra, at page 327, as 
follows: 


* * * They are aimed at past acts, and not future 
acts. They were intended especially to operate upon 
parties who, in some form or manner, by action or 
words, directly or indirectly, had aided or countenanced 
the Rebellion, or sympathized with parties engaged in 
the Rebellion, or had endeavored to escape the proper 
responsibilities and duties of a citizen in time of war; 
and they were intended to operate by depriving such 
persons of the right to hold certain offices and trusts, 
and to pursue their ordinary and regular avocations. 
Thi ivation J j t; nor is it any less so 
because a way is opened for escape from it by the ex- 
purgatory oath. The framers of the constitution of 
Missouri knew at the time that whole classes of indi- 
viduals would be unable to take the oath pre- 
scribed. * & # 

As stated by the Supreme Court in Dent v. West Virginia, 129 
U.S. 114, 128: 


The constitution of Missouri and the act of Congress 
in question in those cases were designed to deprive 
parties of their right to continue in their professions for 
past acts or expressions of desires and sympathies, many 
of which had no bearing upon their fitness to continue 
their professions. 


ntly there is no basis for a : rtion (Br. 


n 
5, 15) that by the Commandant’s refusal to act upon appel- 
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2s application, to serve him with charges and give him @ 


lant 
eating in the absence of Bis exerutng o pOLne® es oe beence of his executing a “political test oath” 
appellant was denied his rigat w exoployment,_No “test oai}” 
Wi 

Appellant contends that by the “affidavit technique” the 
burden of proof has been shifted to him, which is forbidden 
by Speier Vv. Randall, 357 U. S. 518, and First Unitanan 
Church v. Los Angeles, 357 U. S. 545. Those cases are dis- 
tinguishable, however. The distinction is that the pur- 
pose of the statute r uiring th it. in th W. 

eld by the Su Co unitive. Thus, in Speiser, 
any veteran who failed to execute an affidavit that he did 
not advocate the overthrow of the Government of the United 
States or the State of California by force and violence 
was denied a tax exemption which was available to all 
other veterans. This discrimination was deemed by the Court 
to be punitive in nature, with the result that the rule in crim- 
inal cases placing upon the government the burden of proof 
throughout the proceeding was deemed applicable. Thus the 
Court stated, at page 525, that “* * * where a person is to 
suffer a penalty for a crime he is entitled to greater procedural 
safeguards than when only the amount of his tax liability is 
in issue.” [Emphasis supplied.] The decision in the First 
Unitarian Chaurch case was to the some ee ich. effect. Such rule do 
not apply here, since there 1s ho purpose or intent to punish. 

ta administrative proceedings, the general rule is that the 
applicant for a privilege, ermit has the burden 
of proof as to his qualificati 
App. D. C. 239, 254, 248 F. 2d 561, 574, 577, reversed on other 
grounds sub. nom. Kent v. Dulles, 357 U.S. 116; Alton Rail- 
road Company V. United States, 315 U.S. 15, 25; United States 
v. Nugent, 346 U. S. 1,8; Great Western Broadcasting Associa- 
tion v. Federal Communications Commission, 68 U. S. App. 
D. C. 119, 121, 94 FP. 2d 244, 246; Pacific Power & Light Co. v. 
Federal Power Commission, 111 F. 2d 1014, 1017 (C. A. 9); 
Irwin v. Hobby, 131 F. Supp. 851, 865 (N. D. Iowa) ; Evans v. 
United States, 65 F. Supp. 183, 185-186 (W. D. Va.), affirmed, 
329 U. S. 668; Kenny v. United States, 103 F. Supp. 971, 974 
(D. N. J.). 
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Appellant further contends that the words “sgent” and 
“sfiliated” are vague and indefinite (Br. 12-13). As used 
in the questionnaire, these words are to be given their ordinary, 
everyday meaning. They were addressed toa seaman. Both 
are adequately defined in Webster’s Dictionary—“agent” as 
“one who acts for another or in the place of another by au- 
thority from him,” and “sfiliate” as “to connect or associate 
one’s self.” These definitions are not vague. In any event, 
if his answer was “yes”, he was afforded an opportunity to give 
full details (J. A. 11,20). If there was any uncertainty in his 
mind as to the meaning of the words, he could easily have com- 
municated with the Coast Guard for an explanation of their 
meaning. Moreover, the word “affiliate” as used in its tech- 
nical legal sense in connection with subversive organization has 
been adequately defined. See Travis v. United States, 247 F-. 
2d 130, 135 (C. A. 9), and the concurring opinion of Mr. 
Justice Burton in Jencks v. United States, 353 U. S. 657, 679. 
If the word “affiliate” is not unduly vague or uncertain when 
used in an indictment with all its legal and technical require- 
ments, certainly it has sufficient clarity when used in its ordi- 
nary sense in & questionnaire. 


iil 


The regulations on their face and as applied do not violate any 
_of appellant's constitutional rights 


It should first be observed that the right to earn a livelihood _ 
at a particular occupation is not an absolute mi 


Fifth Amendment, and may be curtailed where its exercise 
adversely affects a public i t. In Board of Governors V. 
Agnew, 329 U.S. 441, a statute (12 U.S. C. 77, 78) providing 
that no partner or employee of a firm engaged in underwriting 
securities may be a director of a national bank was held valid. 
In Clarke v. Deckebach, 274 U.S. 392, an ordinance prohibiting 
the issuance of a license for a pool room or & billiard parlor to 
an alien was held valid because it was concluded that there was 
2, reasonable relation between the classification and the appre- 
hended evil, although in Truaz v. Raich, 239 U. S. 33, it was 
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held that the Constitution forbids the arbitrary banning of 
aliens from the pursuit of lawful occupations. In Pearl In- 
surance Co. v. Harrington, 313 U. S. 549, a Massachusetts 
statute requiring a foreign insurance company to have as its 
resident agent a citizen of the United States or a domestic cor- 
poration approved by the Commissioners of Insurance before 
doing business in the State was held not to violate the due 
process and equal protection clauses of the Fourteenth Amend- 
ment. In American Communications Association v. Douds, 
339 U. S. 382, Section 9 (h) of the National Labor Relations 
Act (as amended by the Taft-Hartley Act) (29 U. S. C. 159 
(h))—the purpose and practical result of which was to pro- 
hibit persons who were members of or affiliated with the Com- 
munist Party from being officers of labor unions—was held 
valid against charges that it violated First and Fifth Amend- 
ment rights. And in the recent case of Greene v. McElroy, 
___ U.S. App. D. C. —, 254 F. 2d 944, where the action of 
the Defense Department had the effect of depriving the plain- 
tiff of his position with a private company having defense con- 
tracts, by denying him access to military secrets, the action 
was upheld by this Court as against the contention that it 
operated to deprive him of his occupation without due process. 
As @hief Justice Vinson, speaking for the @ourt in the Douds 
case, supra, observed (at page 398) : 


[T]he right of the public to be protected from evils of 
conduct, even thfough First Amendment rights of per- 
sons or groups are thereby in some manner infringed, 
has received frequent and consistent recognition from 
this Court. * * * The exercise of particular First 
Amendment rights may fly in the face of the public 
interest in the health of children * * * and it may be 
offensive to the moral standards of the community 
*** And Government’s obligation to provide an 
efficient public service * * * and its interest in the 
character of members of the bar * * * sometimes 
admit of limitations upon rights set out in the First 
Amendment. * * * We have never held that such 
freedoms are absolute. 
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It is apparent from these cases that the right to work is 
subject to reasonable regulation in the public interest, even to 
the extent of den certain classes Of persons the right to 
work at particular occupations. The Magnuson Act, Execu- 
tive Order 10173, as amended, and the regulations of the Coast 
Guard are well within the confines of these cases. See also 
Garner v. Los Angeles Board, 341 U.S. 716; Gerende v. Elec- 
tion Board, 341 U. S. 56; Lerner v. Casey, 357 U. S. 468. 

As to the First Amendment, neither the Magnuson —Acinor 
the Bxecutive Order nor the Regulations of the Commandant 
attempts to regulate speech or association, They are directed 
tow. e safegu g of me t vessels from sabotage and 
subversive acts. If the effectuation of jective results in 
the impingement of appellant’s freedom of speech and associa- 
tion, it is an indirect result. The Government is not endeavor- 
ing to regulate speech or association as a means of safeguarding 
the vessels against some harm arising from the exercise of those 
rights. Rather, it is endeavoring to protect the vessels from 
reasonably apprehended harmful conduct. 

Appellant contends (Br. 10) that the right of Congress to 
act in an area touching free speech must be tested by the 
“clear and present danger” doctrine, as enunciated in Dennis 
v. United States, 341 U.S. 494, 510. But the statute involved 
in the Dennis case—the Smith Act—directly prohibited certain 
kinds of speech. Here, on the other hand, the statute is di- 

t, and freedom of speech and assembly is af- 
fected at most only indirectly and incidentally. In su 
the problem is one of balancing the public interest against the 


cndvast impingement of First Amendment rights. As Chief 
Fastice Vinson said in the Douds case, supra, 339 U. S. at 396, 
upholding the validity of the non-Communist affidavit require- 
‘ments of Section 9 (h) of the National Labor Relations Act: 
[T]he question with which we are here faced is not 

the same one that Justices Holmes and Brandeis found 
convenient to consider in terms of clear and present 
danger. Government’s interest here is not in prevent- 

ing the. dissemination of Communist doctrine or the 
holding of particular beliefs because it is feared that 
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unlawful action will result therefrom if free speech is 
practiced. Its interest is in protecting the free flow of 
commerce from what Congress considers to be substan- 
tial evils of conduct that are not the products of speech 
at all. Section 9 (h), in other words, does not interfere 
with speech because Congress fears the consequences of 
speech; it regulates harmful conduct which Congress 
has determined is carried on by persons who may be 

| identified by their political affiliations and beliefs. 

In discussing the proper rule to be applied in such case, the 

Chief Justice stated (at page 400) : 


In essence, the problem is one of weighing the prob- 
able effects of the statute upon the free exercise of the 
right of speech and assembly against the congressional 
determination that political strikes are evils of conduct 
which cause substantial harm to interstate commerce 
and that Communists and others identified by §9 (bh) 
pose continuing threats to that public interest when in 
positions of union leadership. 


| "This same rule should be applied in the instant case, where 
‘an important national interest is involved. The protection of 

‘the merchant marine as an auxiliary of the armed forces in time 

of war is involved. And in peace time, these vessels are the 
prime carriers of military materiel and economic aid to foreign 
‘countries as part of our program of national defense. Against 

‘the indirect interference with appellant’s First Amendment 
‘rights (assuming, arguendo, that the Commandant’s regula- 
tions, as nere applied, impinge upon those rights even to that 

extent) stands the legislative determination in the interest of 
national security that merchant vessels shall be protected from 

persons who likely would damage them by sabotage or other 

bversive acts. 

/ nder the rationale of recent decisions of the Supreme Court, 

‘we submit, it was not a violation of appellant’s First Amend- 

‘ment rights for the Commandant to require appellant to an- 

_swer the questions asked in the items of the questionnaire here 

involved preliminarily to processing his application. For ex- o//: 

“ample, in Beilan v. Board of Education, 357 U. S. 399, it was’ 
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held that it was not a violation of the constitutional prohibi- 
tion against. state action abridging freedom of speech and as- 
sembly (as incorporated into the Fourteenth Amendment) for 
the City of Philadelphia to discharge the petitioner from his 
position as a teacher in the public schools of that city: for re- 
fusing to state, in reply to a question by the Superintendent 
of Schools, whether or not he had been an officer of the Com- 
munist Political Association, after he had been warned. that 
the inquiry related to his fitness to be a teacher and that, re- 
fusal to answer might lead to his dismissal. Similarly, im 
Lerner v. Casey, 357 U. S. 468, it was held that the City of 
New York did not violate the petitioner's rights of free speech 
and freedom of assembly by discharging him from his position 
as subway conductor in the New York subway system for re- 
fusing to tell whether he was then a member of the Communist 
Party. And in Garner v. Los Angeles Board, 341 U. 8. 716, 
it was held that the City of Los Angeles did not violate the 
constitutional prohibition against state action abridging 
freedom of speech and assembly by requiring all of its mu- 
nicipal employees, as a condition of their continued employ- 
ment, to execute affidavits attesting whether or not they then 
were or ever had been members of the Communist Party, 
also Adler v. Board of Education, 342 U. 8. 485; American 
Communications Assn. V. Douds, supra, 339 U. S. 382; Baren- 
102 U.S. App. D. C. 217, 252 F. 24429, 
pending on 35, Oct. term, 1958; Sacher v. 
United States, 252 F. 2d 828; 


tions. The public interest 

nation’s merchant marie an 

tage and other subversive activity 

Party members and sympathizers—plainly outweighed in any 
rational scheme of values whatever indirect impingement on 
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_ First Amendment liberties may argumentatively be claimed to 
result from requiring the seamen to give answers to these 
questions. 


_ With to a t’s due process arguments, it should 
be — preliminaril that even if ap é : 

_mined_ineligi e validated acumnene he ald no 

_be deprived of employment in other in es requiring the 


same services as those performed by a marine engineer in ap- 
| pellant’s grade. Appellant holds a license as Second Assistant 
Engineer of steam vessels (J. A. 31). The qualifications and 
duties of this grade of engineer appear in the Bureau of Labor 
Statistics Bulletin No. 1054, “Employment Outlook in the 
| Merchant Marine,” at page 14 (see Appendix B, infra, pp. 52- 
53). It will be observed that the duties and qualifications are 
| substantially the same as those required of an engineer in the 
boiler room of a hospital, office or apartment building, or fac- 
tory, or on vessels of less than 100 gross tons (to which the 
regulations here in issue do not apply). The curtailment of 
_appellant’s right to pursue his occupation is thus seen to be 
_ considerably limited even if he is ultimately determined to be 
ineligible for a validated document. 
_ ‘The regulations on their face and as applied do not deny 
appellant procedural due process. On their face, they meet 
| Ai the requirements of Parker v. Lester, 227 F. 2d 708 (C. A. 
9), in which case it was held that, since under former Coast 
_ Guard regulations the notice was inadequate and there was no 
_confrontation with witnesses, the regulations violated due 
' process. At page 722, the court said with respect to the regu- 
lations in regard to notice: 

* * * We have previously noted an example of a 
case in which, pursuant to the decree, all reference to 
the charge could be withheld from the accused seaman 
on the ground that to mention the charge would dis- 
close the informant. That this qualification as a practi- 
cal matter gives the Coast Guard carte blanche to with- 
-hold substantially any information the officials may 
choose to keep from the seamen, will readily be appar- 
ent when it is noted that there is no practical means 
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by which the Coast Guard’s selection of this material 
can be changed or corrected. * * * 


The current regulations with respect to notice (33 CFR 121.11) 
provide: 


(a) The notice provided for in Sections 121.07 and 
121.09 shall contain a statement of the reasons why the 
Commandant is not satisfied that the character 
and habits of life of the applicant or holder are 
such as to warrant the belief that his presence on 
board vessels of the United States would not be inimical 
to the security of the United States. Such notice shall 
be as specific and detailed as the interests of national 
security shall permit and shall include pertinent infor- 
mation such as names, dates, and places in such detail 
as to permit reasonable answer. 


With respect. ificity, it is possible under this r tion 

urnish all pertinent information such as names, dates, and 

in such detail as to it reasonable answer where 

the Commandant concludes that this can be done without 

jeopardizing national security. This, even under Parker v. 
Lester, meets the due process requirement. 

As to confrontation with witnesses, in Parker v. Lester, at 
pages 718-724, there is a discussion of secret informers, whis- 
perers, and talebearers, which has been construed by some as 
holding that due process requires confrontation at any hearing 
given a seaman applicant for a validated document. If that 
case so holds, it is contrary, in rationale at least, to this Court’s 
decision in Greene v. McElroy, —— U.S. App. D. C. ——, 254 
F. 2d 944, 950, decided April 17, 1958, holding that con- 
frontation is not required in screening security risks from des- 
ignated areas of plants engaged in manufacturing secret 
defense equipment. However, the current regulations (33 
CFR 121-19 (f)) provide in regard to confrontation: 

(f) The Hearing Board may, in its discretion, invite 
any person to appear at the hearing and testify. How- 
ever, the Board shall not be bound by the testimony 
of such witness by reason of having called him and shall 
have full right to cross-exaraine the witness. Every ef- 


a 
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fort should be made to produce material witnesses to 
testify in support of the reasons set forth in the Notice 
of the Commandant, in order that such witnesses may: 
be confronted and cross-examined by the applicant or 
holder. 


its face, this regulation does not preclude confrontation 
Dwi —Tt is perfecly possible under it to have at the 
earing all material witnesses with opportunity to applicant 
for full cross-examination. This, we’ submit, complies with 
Parker v. Lester, supra, in this respect, especially when it is 
noted that the court, at page 724, suggested in the following 
language that some limitation on the right of confrontation 
may be proper: 

| In so deciding, we have no occasion to hold whether in 
subsequent attempts to carry out objectives of the Mer- 
chant Seaman Screening Program regulations might be 
adopted which in some degree qualify the ordinary right 

of confrontation and cross-examination of informers. 
It must be borne in mind in this case, moreover, that, unlike 


Parker v. Lester, there has been no hearmg. Consequently, 
there is no basis for a ant’s assertion that the regulations 


as to notice and confrontation fail to comply with due process. 
Such contention is completely premature, as 1s the related con- 
tention (Br. 23) that the regulations deny due process because 
of the absence of a provision for compulsory process for sum- 
moning witnesses in the applicant’s behalf. Until there is a 

hearing, there can_be onl conjecture and speculation as to 
the extent t j nfrontation In a recent 
case the Supreme Court, after holding that a pupil placement 
plan was nondiscriminatory on its face, refused to consider 
whether it would be discriminatory as applied until its pro- 
visions had been actually applied in a case. Shuttlesworth v. 
Birmingham Board of Education, —— U. S. —, No. 341, 
decided November 24, 1958, affirming 162 F. Supp. 372. And 
in United Electric, Radio and Machine Workers v. Brownell, 
98 U.S. App. D. C. 130, 232 F. 2d 687, it was held that the 
courts will not interfere with administrative proceedings, which 
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on their face are not incapable of affording due process, before 
final administrative action adverse to complainant has been 
taken. 

There is also no merit to appellant’s claim (Br. 8-10) that 
the regulations are being discriminatorily enforced against him. 
The Commandant’s misgivings, to which appellant refers, as 
to the effect of the Parker v. Lester decision on the screening 
program are set forth at page 4 of the Hearings Before the Com- 
mittee on Merchant Marine and Fisheries, House of Represent- 
atives, February 28, 1957 (see Appendix C, infra, pp. 54-55), 
and 2 more detailed explanation appears at pages 23-36 there- 
of. His concern was primarily focused on the requirement of 
confrontation. He was also concerned about the fact that as 
a result of that decision some seamen whom he regarded with 
suspicion had to be given validated documents. He explained 
that since the decision the regulations had been modified to 
comply as nearly as possible with its requirements. According 
to the Annual Report of the Secretary of the Treasury for the 
year ending June 30, 1956, at page 149, 20,760 persons were 
screened and 29 hearings were granted upon appeals by persons 
found to be poor security risks. It would not appear from 
this that, as contended by appellant, there has been any break- 
down in the screening program—upon which he bases his 
claim of unfair discrimination against him. Captain Leonard 
T. Jones, in an affidavit appearing at J. A. 52-03, stated that 
the requirement that appellant answer the questionnaire did 
not constitute unfair discrimination against him; that all ap- 
plicants for original documents are required to answer such 
questionnaires; and that such applicants are in a different cate- 
gory from seamen to whom court validated documents were 
issued pursuant to the decree in Parker v. Lester because their 
applications had previously been denied. This explanation 
stands uncontradicted in the record. Nevertheless appellant 
again bases his argument of discrimination on the same un- 
founded facts (Br. 9). See also letter, dated November 18, 
1958, from K. S. Harrison, Chief Counsel, United States Coast 
Guard, to Oran H. Waterman, Acting Chief, Civil Section, 
Internal Security Division, Department of Justice, set forth in 
Appendix D, infra, pp. 56-57. 
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Appellant further contends that the regulations do not com- 
ply with the provisions of the Administrative Procedure Act, 
5 U.S.C. 1001 et seg. (Br. 26-28). Under this Act, by its ex- 
press terms (see 5 U.S.C. 1004), its provisions are made appli- 
cable (with certain exceptions) to “every case of adjudication 
required by statute to be determined on the record after oppor- 
tunity for an agency hearing.” Appellant, however, has not 


_tesched the “hearing” or “sdindicatint nee el he de He 
as not yet completed his application form. Until he does so, 
it will not be processed. Only if—when he has completed his 
application—it is rejected will any question as to “hearing” or 
“adjudication” come into play. This contention of appellant’s 
is thus clearly premature. In any event, this question was con- 
sidered and resolved against appellant’s contention in Parker 
v. Lester, 112 F. Supp. 433, 441-442 (N. D. Cal.), affirmed (on 
this point) in Parker v. Lester, 227 F. 2d 708, 715 (C. A. 9). 
Cf. Greene v. Wilson, 150 F. Supp. 958, 960 (D. D. C.), affirmed 
sub. nom. Greene v. McElroy, —— U. 8. App. D. C. —, 


254 F. 2d 944. 
CONCLUSION 


For the foregoing reasons, the judgment of the District Court 
should be affirmed. 
Respectfully submitted. 
J. WauTerR YEAGLEY, 
Acting Assistant Attorney General, 
Ceci. R. HEFtin, 
Homer H. Kirsy, 
Attorneys, 
Department of Justice. 


DeceMBER 1958. 





APPENDIX A 


Wortp War II ScrEENING PROGRAM FOR VESSELS AND 
WATERFRONT FACILITIES 


I. Executive Order No. 9074, February 25, 1942 (7 Fed. Reg. 
1587): 
EXECUTIVE ORDER 
DIRECTING THE SECRETARY OF THE NAVY TO TAKE ACTION 


NECESSARY TO PROTECT VESSELS, HARBORS, PORTS, AND 
WATERFRONT FACILITIES 


By virtue of the authority vested in me as President 
of the United States and as Commander in Chief of the 
Army and Navy, it is hereby ordered as follows: 

1. The Secretary of the Navy shall be primarily re- 
sponsible forxand shall take such steps, institute such 


measures, and issue such regulations and orders as shall 
be necessary for, the safeguarding against destruction, 
loss or injury from sabotage or other subversive acts,, —~ 
accident, or other causes of a similar nature, of vessels, 
harbors, ports, and waterfront facilities in the United 
States\and in Alaska, the Territory of Hawaii, Puerto 
Ricofand the Virgin Islands, except such waterfront 
facilities as may be directly operated by the War De- 
partment. Executive Order No. 8972 * of December 12, 
1941, authorizing the Secretary of War and the Secre- 
tary of the Navy to protect certain national-defense 
material, premises, and utilities from injury or destruc- 
tion, is modified accordingly. 

2. All agencies and authorities of the Government of 
the United States shall conform to all regulations and 
orders issued by the Secretary of the Navy pursuant 


26 F. R. 6420. 
(41) 


Fra 
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to Section 1 hereof, and shall give such assistance and 
support to the Secretary of the Navy as their available 
facilities and personnel will permit. 

3. All state and local authorities and all persons are 
urged to assist and support the Secretary of the Navy 
at all times in the enforcement of this order, and to con- 
form to all regulations issued hereunder. 

4. Except as provided by Section 1 hereof, nothing 
herein contained shall be construed as relieving any 
agency or authority of the United States from the per- 
formance of any duties now imposed by law upon it; 
and nothing herein shall limit or modify the duty and 
responsibility of the Federal Bureau of Investigation, 
Department of Justice, with respect to the investigation 
of alleged acts of sabotage, espionage, or other types of 
subversive activities, or require it to furnish facilities 
or personnel under Section 2 of this order. 

5. The Secretary of the Navy may delegate to such 
officers under his direction as he may deem necessary 
any of the powers and duties conferred upon him by any 
of the provisions of this order. 

FRANKLIN D. ROOSEVELT. 

Tue Waite Hovse, 

February 25, 1942. 
(No. 9074) 
(F. RB. Doc. 42-1713; filed, February 27, 1942; 10:50 a. m.) 
Il. Directives of Commandant: 
1. Directive of April 15, 1942, as follows: 
SC-661 
Unrrep Srates Coast Guarp, 
Washington, 15 April 1942 
HEADQUARTERS 
From: Commandant. 
To: District Coast Guard Officers and Captains of the 

Port. 

Subject: Protection of vessels, harbors, ports, and water- 
front facilities. 
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Reference: 

(a) Executive Order No. 9074 dated February 25, 
1942. 

(b) Letter from the Secretary of the Navy to the 
Chief of Naval Operations, 28 February 
1942. 

(c) Letter from the Secretary of the Navy to the 
Commander-in-Chief, U. S. Fleet and Chief 
of Naval Operations, 30 March 1942 


1. Pursuant to the authority vested in me by ref- 
erence (b), issued pursuant to reference (2), and by 
reference (c), it is hereby ordered that District Coast 
Guard Officers and Captains of the Port shall deny 
entrance upon and remove from all vessels, harbors, 
ports, piers, and waterfront facilities within their juris- 
diction all persons whose presence thereon is found by 
any of such officers to be inimical to the national war 
efforts by reason of, but not limited to, drunkenness, 
violations of safety orders, or subversive inclinations as 
demonstrated by utterances or acts. 

R. R. WAESCHE. 


2. Directives of May 12, 1942, as follows: 


CO 661-621-601 
Unrrep States Coast GuArD, 
Washington, 12 May 1942. 
HEADQUARTERS 


From: Commandant. 
To: District Coast Guard Officers and Captains of the 
Port. 

Subject: Policy governing denial of access to, or re- 
moval of persons from, vessels or waterfront facilities. 
1. The Captain of the Port is charged with the re- 

sponsibility of determining whether or not a person shall 

be denied access to or removal from a vessel or water- 

front facility. Authority for such denial and removal 

is found in section 6.4 (a) of the regulations issued pur- 

suant to section 1, Title II of the so-called Espionage 

Act of June 15, 1917 (40 Stat. 220; U.S. C., title 50, 
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section 191), and the order of the Commandant of the 
Coast Guard dated April 15, 1942 issued pursuant to 
Executive Order No. 9074. 

2. The decision of the Captain of the Port to remove 
or deny access should be based upon whether, from all 
the available evidence, he has reasonable grounds to 
believe that the presence aboard a vessel or waterfront 
facility of the person in question would be potentially 
dangerous to the security of such vessel or facility. 
When used in this connection, the phrase “potentially 
dangerous” connotes a reasonable probability of.danger- 
ousness. It extends not only to physical injury, but to 
any action directed towards the vessel or facility which 
will result in its physical injury or impair its operative 
efficiency. A clear distinction must be made between 
the impairment of operative efficiency due to acts of 
sabotage or malicious injury, which is included within 
the coverage of these instructions, and impairment of 
efficiency due to labor disputes. It must be emphasized 
that the power to remove persons or to deny them 
access must not be used in furtherance of any labor 
dispute. 

3. Although a definite rule cannot be devised to cover 
all situations, a Captain of the Port is justified in re- 
moving or denying access to a person when he has 
reasonable grounds to believe that the person involved 
(1) Would engage in sabotage to the vessel or the water- 
front facility, or (2) Would engage in espionage work, 
or (3) Has subversive inclinations as demonstrated by 
pro-Axis statements or actions, or (4) Has a previous 
criminal record showing arson, train wrecking, sabotage, 
or similar activities which would show tendencies of a 
destructive nature. Captains of the Port are also justi- 
fied in denying access to or removing persons who violate 
safety regulations or who are intoxicated. 

4. Captains of the Port are not justified in denying 
access or removing persons because of any bona fide 
labor activity, including slow downs, sit downs, strikes, 
or picketing. Persons should not be removed or denied 
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access because of criminal records other than those in- 
dicating destructive tendencies. The Captain of the 
Port must always base his decisions upon consideration 
of security rather than upon any considerations of the 
private interests involved. 

5. Whenever he has reason to believe that the safety 
of a vessel or a waterfront facility will be endangered, 
the Captain of the Port has full authority to act. His 
prime responsibility is to insure that all possible meas- 
ures are taken to insure the security of vessels and 
waterfront facilities within his jurisdiction. In exer- 
cising his authority, however, he will endeavor to avoid 
injustice to any individual. 

6. In all cases in which a Captain of the Port removes 
a person from a vessel or denies him access thereto, he 
shall report to Headquarters giving a brief resume of 
the facts upon which he based his decision. When time 
permits, Headquarters may be referred to for advice in 
any doubtful case. 





R. R. WAESCHE. 


3. Directives of July 20, 1942, as follows: 


CG-SC-6610 
Unrrep Stares Coast GuarD, 
Washington, 20 July 1942. 





HEADQUARTERS 


From: Commandant. 
To: District Coast Guard Officers. 


Subject: Policy governing denial of access to, or removal 
of persons from, vessels or waterfront facilities. 
Reference: (a) Commandant’s Order of 12 May (CO- 

661-621-601). 
Enclosure: (A) Form for notice of removal or exclusion. 


1. Reference (a) is hereby canceled and the following 
is substituted therefor. District Coast Guard Officers 
are charged with the responsibility of determining 
whether or not a person shall be denied access to or be 
removed from a vessel or waterfront facility. As used 
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in this letter, the term “waterfront facility” is limited 
to piers, wharves, docks, and similar structures extend- 
ing beyond the bulkhead line to which vessels may be 
secured, buildings on such structures or contiguous to 
them, and equipment and materials on such structures 
or in such buildings. Authority for such denial and 
removal is found in section 6.4 (a) of the regulations 
issued pursuant to section 1, Title II of the so-called 
Espionage Act of June 15, 1917 (40 Stat. 220; U.S. C. 
Title 50, sec. 191), and the Order of the Commandant 
of the Coast Guard dated April 15, 1942, issued pursuant 
to Executive Order No. 9074. 

Before reaching 2 decision to remove or exclude 
from a merchant vessel or waterfront facility any in- 
dividual, either as an employee or in any other status, 
the District Coast Guard Officer shall have found reason- 
able grounds to believe that the individual is one: 


(2) who would engage in sabotage of the vessel 
or waterfront facility, or 
(b) who would engage in espionage, or 


(c) who has subversive inclinations indicated by 


ee 


pro-Axis statements or actions, or 
who has @ criminal record of such nature as 

would indicate that his presence in a vessel or on 
a, waterfront facility would lead to serious hazard, 
or 

(e) who is habitually unfit for duty on board 
ship by reason of drunkenness, or 

(f) who is mentally incapacitated, or 

(g) whose presence on board a vessel or on a 
waterfront facility would, for any reason not listed 
herein, constitute a, menace to the national security 
or to the safety of life or property. 


3. District Coast Guard Officers are not justified in 
denying access or removal of persons because of any 
bona fide labor activities. They shall base their action 
on public security and safety of life and property. The 
Commandant desires to emphasize the seriousness of the 
action authorized by these instructions and he relies 
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upon District Coast Guard Officers to give most careful 
consideration to all information available before taking 
the action provided for herein. 

4. For emphasis, it is repeated that the responsibility 
for removal or exclusion rests with the District Coast 
Guard Officer, but it shall be the duty of the Captain 
of the Port to bring to the attention of the District Coast 
Guard Officer any case within the purview of paragraph 
2, with appropriate recommendations. The District 
Coast Guard Officer may delegate authority to indivi- 
dual Captains of Ports to exercise this authority for him 
in cases when there is not sufficient time to place the 
facts before the District Coast Guard Officer without 
delaying commerce or military movements. If time per- 
mits, the District Coast Guard Officer may interview 
the person concerned prior to ordering his removal or 
exclusion. Whenever any person is removed or excluded 
he shall be given by the District Coast Guard Officer 
or the Captain of the Port, a written statement of the 
reasons for the action taken, and if the individual so 
requests, a copy of such statement shall be sent to his 
designated representative. This statement shall be con- 
fined to the reasons for removal or exclusion of the 
individual and shall not contain evidence or sources of 
‘nformation. A form for such written statement is ap- 
pended (enclosure (A)). In no case will seamen’s cer- 
tificates or licenses, lawfully in their possession, be 
taken from them except through the procedure provided 
by R. S. 4450, as amended. 

5. All cases of denial of access to vessels or removal 
from vessels shall be reported immediately to Head- 
quarters by dispatch with a statement of the reasons 
therefor, and a full report shall be forwarded to Head- 
quarters by mail as soon as possible. A person who 
has been denied access to or removed from a vessel may, 
if he desires to submit statements or evidence in his 
behalf, present such statements or evidence to the Dis- 
trict Coast Guard Officer, or in a port where there is no 
District Coast Guard Officer, to the Captain of the Port. 
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in this letter, the term “waterfront facility” is limited 
to piers, wharves, docks, and similar structures extend- 
ing beyond the bulkhead line to which vessels may be 
secured, buildings on such structures or contiguous to 
them, and equipment and materials on such structures 
or in such buildings. Authority for such denial and 
removal is found in section 6.4 (a) of the regulations 
issued pursuant to section 1, Title II of the so-called 
Espionage Act of June 15, 1917 (40 Stat. 220; U.S. C. 
Title 50, sec. 191), and the Order of the Commandant 
of the Coast Guard dated April 15, 1942, issued pursuant 
to Executive Order No. 9074. 

Before reaching a decision to remove or exclude 
from a merchant vessel or waterfront facility any in- 
dividual, either as an employee or in any other status, 
the District Coast Guard Officer shall have found reason- 
able grounds to believe that the individual is one: 


(a) who would engage in sabotage of the vessel 
or waterfront facility, or 

(b) who would engage in espionage, or 

(c)_ who has subversive inclinations indicated by 


pro-Axis statements or actions, Or 

who has a criminal record of such nature as 
would indicate that his presence in a vessel or on 
a waterfront facility would lead to serious hazard, 


or 

(e) who is habitually unfit for duty on board 
ship by reason of drunkenness, or 

(f) who is mentally incapacitated, or 

whose presence on board a vessel or on & 

waterfront facility would, for any reason not listed 
herein, constitute a menace to the national security 
or to the safety of life or property. 


3. District Coast Guard Officers are not justified in 
denying access or removal of persons because of any 
bona fide labor activities. They shall base their action 
on public security and safety of life and property. The 
Commandant desires to emphasize the seriousness of the 
action authorized by these instructions and he relies 
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upon District Coast Guard Officers to give most careful 
consideration to all information available before taking 
the action provided for herein. 

4. For emphasis, it is repeated that the responsibility 
for removal or exclusion rests with the District Coast 
Guard Officer, but it shall be the duty of the Captain 
of the Port to bring to the attention of the District Coast 
Guard Officer any case within the purview of paragraph 
2, with appropriate recommendations. The District 
Coast Guard Officer may delegate authority to indivi- 
dual Captains of Ports to exercise this authority for him 
in cases when there is not sufficient time to place the 
facts before the District Coast Guard Officer without 
delaying commerce or military movements. If time per- 
mits, the District Coast Guard Officer may interview 
the person concerned prior to ordering his removal or 
exclusion. Whenever any person is removed or excluded 
he shall be given by the District Coast Guard Officer 
or the Captain of the Port, a written statement of the 
reasons for the action taken, and if the individual so 
requests, a copy of such statement shall be sent to his 
designated representative. This statement shall be con- 
fined to the reasons for removal or exclusion of the 
individual and shall not contain evidence or sources of 
information. A form for such written statement is ap- 
pended (enclosure (A)). In no ease will seamen’s cer- 
tificates or licenses, lawfully in their possession, be 
taken from them except through the procedure provided 
by R. S. 4450, as amended. 

5. All cases of denial of access to vessels or removal 
from vessels shall be reported immediately to Head- 
quarters by dispatch with a statement of the reasons 
therefor, and a full report shall be forwarded to Head- 
quarters by mail as soon as possible. A person who 
has been denied access to or removed from a vessel may, 
if he desires to submit statements or evidence in his 
behalf, present such statements or evidence to the Dis- 
trict Coast Guard Officer, or in a port where there is no 
District Coast Guard Officer, to the Captain of the Port. 
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The District Coast Guard Officer or the Captain of the 
Port, as the case may be, will, if practicable, interview 
the man concerned and forward the statements or evi- 
dence in the case to the Commandant with his recom- 
mendations. If the evidence is submitted to a Captain 
of a Port, he will forward the evidence with his comment 
via, the District Coast Guard Officer. All cases of denial 
or removal will be reviewed by the Commandant, United 
States Coast Guard, and his action will be final. If the 
Commandant concludes that exclusion is not necessary 
in @ particular case, he will so inform the District Coast 
Guard Officer who ordered the removal or denial and 
also will inform the individual concerned. When the 
Commandant, efter careful consideration, finds that the 
best interests of the United States require that an in- 
dividual be excluded from merchant vessels, his findings 
will be made known to the person concerned and to all 
District Coast Guard Officers. 
R. R. WAESsCcHE. 





NOTICE OF REMOVAL OR EXCLUSION FROM VESSEL OR 
WATERFRONT FACILITY 


(Name of person) 


Under the authority vested in me by Section 6.4 (a) 
of the regulations issued pursuant to Section 1, Title IT, 
of the so-called Espionage Act of June 15, 1917 (40 Stat. 
220; U.S. C. Title 50, Section 191), and the Order of 
the Commandant of the U. S. Coast Guard dated 15 
April 1942, issued pursuant to Executive Order No. 


9074, I have this day { memories you from 


(insert name of vessel or waterfront facility) at (name 
of place), for the following reasons: ...-..----++-+--> 





U.S. Coast Guard 
District Coast Guard Officer 
Naval District 

or 
U.S. Coast Guard 
Captain of the Port 


Ill. Coast Guard Regulations of December 7, 1943 (33 
C.F. R. 9.1 et seg. 1943 Supp.), as follows: 


Parr 9—REGULATIONS RELATING TO THE REMOVAL AND 
Exciusion or Persons From VESSELS AND WATER- 
FRONT Facriuities (ADDED) 


Sec. 

9.1 Definition. 

92 Exclusions and removals. 
93 Penalty. 

9.4 Separability. 


Aursortry: §§ 9.1 to 9.4 inclusive, issued under 40 
Stat. 220; 50 U. S.C. 191. 57 Stat. 391; 50 U.S. C. 
App., Sup., 1311. E. 0. 9074; 3 CFR Cum. Supp. 
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Source: §§ 9.1 to 9.4 inclusive, contained in Regula- 
tion, Commandant, approved by the Secretary of the 
Navy and by the President, Dec. 7, 1943, 8 F. R. 16867. 

§9.1 Definition. As used in this part, the term, 
“waterfront facility” is limited to piers, wharves, docks, 
and similar structures to which vessels may be secured, 
buildings on such structures or contiguous to them, and 
equipment and materials on such structures or in such 
buildings, and does not include such waterfront facili- 
ties as may be directly operated by the War Depart- 

ment. 

' $9.2 Exclusions and removals. The Commandant, 
U. S. Coast Guard, and subject to his direction and 
supervision, District Coast Guard Officers and Captains 
of the Port, may exclude and remove from vessels and 
waterfront facilities any persons whose presence thereon 
such officer finds reasonable grounds to believe would, 
for any reason, constitute a menace to the national 
security or to the safety of life or property; and may 
order any such person to leave and desist from entry 
upon or into any and all vessels and waterfront facilities. 
The Commandant, U. S. Coast Guard, may from time 
to time, direct the procedures to be followed under this 
section and prescribe the form and manner of any hear- 
ings, notices, orders or reviews in connection therewith. 
He may prescribe procedures for temporary exclusions 
and for permanent exclusions for the duration of the 
war. Temporary exclusions, as preliminary precaution- 
ary measures, may be made prior to an opportunity for a 
hearing, pending final decision in the case; but any 
person temporarily excluded shall be accorded an op- 
portunity for a hearing as soon thereafter as may be 
practicable and a final decision shall be made as 
promptly as practicable whether to vacate the tem- 
porary exclusion or render it permanent for the duration 
of the war. No permanent exclusion shall be ordered 
without first according the person involved an oppor- 
tunity for a hearing. No person ordered excluded shall 
enter or remain upon any vessel or waterfront facility 





while the order of exclusion, permanent or temporary, 
remains in effect. 

$9.3 Penalty. Wilful violation of any regulation 
contained in this part or of any order issued thereunder 
is a misdemeanor punishable by a fine of not to exceed 
$5,000 or imprisonment for not more than one year, or 
both, under the Act of July 9, 1943 (57 Stat. 391; 50 
U.S.C. App. Sup., 1311). 

§9.4 Separability. If any provision of the regula- 
tions contained in this part or the application of such 
provision to any person, vessel, waterfront facility, or 
circumstance, shall be held invalid the validity of the 
remainder of the regulations contained in this part and 
the applicability of such provision to other persons, 
vessels, waterfront facilities, or circumstances, shall not 
be affected thereby. 














APPENDIX B 


Bureau or Lasor STatistics 
Bulletin No. 1054 
“EMPLOYMENT OvTLooK In THe MercHanr Marine” 


(Page 14) 
ENGINE DEPARTMENT 


_ This department is run by a chief engineer who has complete 
_ charge of all engines, boilers, electrical equipment, refrigera- 
_ tion equipment, sanitary equipment, deck machinery, and 
steam connections aboard ship. He supervises the handling 
of the main engines and auxiliary equipment while the vessel 
__ ig under way and is responsible for taking on enough fuel for 
_ the voyage plus an ample reserve for emergencies. 
_ The engine-room crew also operates on a three-watch sys- 

tem. The chief engineer assigns each of his three assistant 
_ engineers, who are licensed officers, to a watch period during 
which the watch officer is responsible for the operation of the 
ship’s engines and for the supervision of such unlicensed per- 
_ sonnel as Ovlers, firemen, water tenders, and wipers. The offi- 
_ Cers on watch must notify the chief engineer of any unusual 
_ occurrences and keep a record or log of equipment performance. 
_ The first assistant engineer, in addition to serving as one of 
_ the watch officers, is in charge of operating and maintaining 
_ power machinery equipment aboard ship. He has direct re- 
_ sponsibility for operations in the engine room, such as starting, 
_ stopping, and controlling the speed of the main engines, and 
for the supervision of engine-room personnel. He supervises 
_ and inspects lubrication of engines, pumps, electric motors and 
generators, and other machinery; directs the installation of 
_ steam and water pipes and electrical wiring; and with the aid 
of the chief engineer directs all types of repairs. 

(52) 
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The second assistant engineer, in addition to his duties as a 
watch officer, has direct charge of the boilers and boiler-room 
equipment, such as the water-feed system, pumps, and con- 
densers. He is responsible for the maintenance of proper steam 
pressure and oil and water temperatures. He oversees the 
cleaning of boilers, oil burners, and fireboxes, and is usually 
directly responsible for the operation, supervision, and main- 
tenance of the fireroom. 

The third assistant engineer supervises the operation and 
maintenance of ship pumps and engine-room auxiliary engines 
and stands one of the three engine-room watches. 

In addition to the above licensed engine-room officers, some 
cargo vessels carry unlicensed day engineers who, according to 
their duties, are junior engineers, refrigerator engineers, or deck 
engineers. 


* * * * * 








APPENDIX C 


‘Current Proptems or THE Unrrep Statres Coast GUARD 


Ed 


SEARING BEFORE THE COMMITTEE ON MERCHANT MARINE AND 
FISHERIES, HOUSE OF REPRESENTATIVES, EIGHTY-FIFTH 
CONGRESS, FIRST SESSION, FEBRUARY 28, 1957 


* * * * 


(page 4) 


Admiral Ricumonp. * * * 

Fifth, the effectiveness of the screening program phase of the 
port security program, to keep suspected subversive elements 
off merchant ships of the United States and off the waterfront, 
has been seriously impaired, if not invalidated, as a result of a 
decision handed down in the Parker v. Lester case. The court 
‘was critical of deciding before a hearing, with a subsequent 


appeal, rather than a hearing before a decision. It also held 
that due process was lacking by denial of an adequate opportu- 
nity to refute the Government’s evidence by cross-examination 
‘or other means. This latter point would require the disclosure 
of information sources and the identity of informants. Since 
‘the decision was rendered the Coast Guard has revised its regu- 
lations to comply, insofar as possible, with the ruling of the 
‘court. Hearings now take place before decision, and con- 
frontation of witnesses, where possible, will be effected. Asa 
result of the recent injunction emanating in the case and served 
‘upon the Coast Guard at San Francisco, the Coast Guard is 
now placing so-called court-validated indorsements on the 
‘documents of merchant seamen of questionable loyalty who 
"were denied security clearance under the previous regulations 
which the court held to be invalid. 
This means that seamen who were denied the right to go to 
‘sea, because the Commandant was not satisfied that they were 
not security risks under Executive Order 10173 are presently 


(54) 
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serving aboard vessels of the United States with documents 
validated by order of the court. The matter of proceeding 
under the new regulations with the revocation of such indorse- 
ments, in cases which warrant such action, is now recelving con- 
sideration. The conflict between the instructions to the Com- 
mandant in the Executive order and in the court order is being 
brought to the attention of the President by periodic reports of 
the names of persons to whom these special validated docu- 
ments are issued. 


* + * * 











APPENDIX D 


Unrrep States Coast GUARD 
CL 
A2-10/7221 
18 November 1958 


Re Edgar W. Graham v. Alfred C. Richmond, No. 14636 
(United States Court of Appeals for the District of 
Columbia) 


Mr. Oran H. WarTEeRMAN, 
Acting Chief, Civil Section, 
Department of Justice, 
Washington 26, D.C. 

Dear Sim: Reference is made to your letter of November 12, 

1958 relative to the appellant’s brief in the above-captioned 
case. 
In the Kasik et al v. Richmond (U.S. D. C. D.C., Civil Ac- 
tion No. 1451-56), an order signed by District Judge Pine re- 
quired the plaintiffs to pursue their administrative remedy 
‘under current regulations but the court retained jurisdiction of 
these cases pending appropriate action under the regulations 
‘with all due speed. All persons affected by the order of Judge 
Pine, not otherwise cleared as security risks, were subsequently 
authorized or issued court validated documents pursuant to the 
decree in Parker v. Lester. 

The 31 merchant seamen referred to in the matter of Wil- 
liam Jesse Taylor et al., and the 14 longshoremen referred to 
in the matter of William Hicks Chester et al., were in a different 
category than the appellant in this action since they were 
issued court-validated documents pursuant to the decree in 
‘Parker v. Lester. Graham on the other hand is an applicant 
for an original document and is required under Title 33 CFR, 
Part 121, effective May 1, 1956 to answer such questionnaire. 

(56) 
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It is true that the aforementioned merchant seamen and 
longshoremen through their counsel have not completely 
answered subsequent questionnaires. Further proceedings are 
being held in abeyance pending receipt of all pertinent informa- 
tion. 

Very truly yours, 


/s/ K. S. Harrison, 
K. S. Harrison, 
Chief Counsel 
(By direction of the Commandant). 


&. 3. GOVERNMENT PRINTING OFFICE: 1988 
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Civil Action No. 


ALFRED C. RICHMOND 
COMMANDANT GF THE UNITED STATES 


COAST GUARD 
1300.E Streut, XR. W. 
Wiehtagten, BD. Giy %: 
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“ew « cones the plaintiff by his qnternays. and pur- 
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EXECUTIVE ORDER 
10450 


SECURITY REQUIREMENTS FOR GOVERNMENT EMPLOYMENT 


WHEREAS the interests of the national security require that all per- 
sons privileged to be employed in the departments and agencies of the 
Goverment shall be reliable, trustworthy, of good conduct and character, 
and of complete and unswerving loyalty to the United States; and 

WHEREAS the Amexvican tradition that all persons should receive fair, 
impartial, and equitable treatment at the hands of the Goverment requires 
that all persons seeking the privilege of employment or privileged to be 
euployed in the departments and agencies of the Goverment be adjudged by 
mateally consistent and no less than minimm standards and procedures 
among the departments and agencies governing the employment and retention 
in employment of persons in the Federal service: 

WOW, THEREFORE, by virtue of the authority vested in me by the 
Constitution and statutes of the United States, including section 1753 of 
the Revised Statutes of the United States (5 U.S.C. 631); the Civil 
Service Act of 1883 (22 Stat. 403; 5 U.S.C. 632, et seq); section SA of 
the Act of August 2, 1939, 53 Stat. 1148 (5 U.8.C. 118 Jj); and the Act of 
Angust 26, 1950, 6h Stat. 476 (5 U.S.C. 22-1, et seq.), and as President 
of the United States, and deeming such action necessary in the best in- 
terests of the national security, it is hereby ordered as follows: 

Section 1, In addition to the departments and agencies specified in 
the said act of August 26, 1950, and Executive Order No. 10237 of April 26, 
1951, the provisions of that act shall apply to all other departments and 
agencies of the Goverment. 

Section 2, The head of each department and agency of the Goverment 
shall be responsible for establishing and maintaining within his department 
or agency an effective program to insure that the employment and retention 
in employment of any civilian officer or employee within the department or 
agency is clearly consistent with the interests of the national security. 


EXtH1B/7T “ff se 


63 





Section 3. ©) ‘The appointment of each civilian officer or employee 
in any department: or agency of the Goverment shall be made subject to in- 
vestigation. . The scope of the investigation shall be determined in the 
first instance according to the degree of adverse effect the occupant of 
the position sought to be filled could bring about, by virtue of the na- 
ture of the position, on the national security, but in no event shall the 
investigation include less than a national agency check (including @ check 
of the fingerprint files of the Federal Bureau of Investigation), and writ- 
ten inquiries to appropriate local law-enforcement agencies, formar employers 
endieiperstacca references, and schools attended by the person under 
investigation: Provided, that upon request of the head of the department or 
agency concerned, the Civil Service Commission may, in its discretion, aue 


thorize such less investigation as may meet the requirements of the national 


security with respect to per-diem, intermittent, temporary, or seasonal 
employees, or aliens employed outside the United States. shoulé there develop 
at any stage of investigation information indicating that the exployment of 
any such person may not be clearly consistent with the interests of the na-__ 
tional security, there shall be conducted with respect to such person a full 
field investigation, or such less investigation as shall be sufficient to 
enable the head of the department or agency concerned to determine whether 
retention of such person is clearly consistent with the interests of the 
national security. | 
(bo) ‘he head of any department or agency shall designate, 
or cause to be designated, any position within his department on agency the 
occupant of which could bring about, by virtue of the nature of the position, 
@ waterial adverse effect on the national security as a sensitive position. 
Any position so designated shall be filled or cccupied only by & person with 
respect to whom a full field investigation has been conducted: Provided, 
that a person occupying a sensitive position at the time it is designated 
as such may continue to occupy such position pending the completion of a 
full field investigation, subject to the other provisions of this order: 


| 
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And provided further, that in case of emergency & sensitive position may be 
filled for a limited period by a person with respect to whom a full field 
pre-appointment dnvestigation has not been completed if the head of the ae- 
partment or agency concerned finds that such action is necessary in the 
national interest, which finding shell be made a part of the records of such 
department or agency. she 

Section h. The head of each department and agency shall review, or 
cause to be reviewed, the cases of all civilian officers and employees with 
respect to whom there has been conducted a full field investigation under 
Executive Order No. 9835 of March 21, 1947, and, after such further investi- 
gation eas may be appropriate, shall re-adjudicate, or cause to be re- 
adjudicated, in accordance with the said act of August 26, 1950, such of 
those cases as have not been adjudicated under a security standard ccumen- 
surate with that established under this order. 

Section 5. Whenever there is developed or received by any department 
or agency information indicating that the retention in employment of any 
officer or employee of the Government may not be clearly consistent with 
the interests of the national security, such information shall be forwarded 
to the head of the employing department or agency or his representative, who, 
after such investigation as may be appropriate, shall review, or cause to be 
reviewed, and, where necessary, re-adjudicate, or cause to be re-adjudicated, 
in accordance with the said act of August 6, 1950, the case of such officer 
or employee. 

Section 6. Should there develop at any stage of investigation informa- 
tion indicating that the employment of any officer or employee of. the 
Government may not be clearly consistent with the interests of the national 
security, the head of the department or agency concerned or his representative 
ghall immediately suspend the employment of the person involved if he deems 
such suspension necessary in the interests of the national security and, 
following such investigation and review as he deems necessary, the head of 
the department or agency concerned shall terminate the employment of such 


suspended officer or employee whenever he shall determine such termination 


necessary or advisable in the interests of the national security, in accordance 


with the said act of August 26, 1950. 
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Section 7. Any person whose employment is suspended or terminated 


\ 


under the authority granted to heads of departments and agencies by or in 
accordance vith the said.act of August 26, 1950, or pursuant to the said 
Executive Order Wo. 9835 or any other security or loyalty program relating 
to officers or employees of the Government, shall not be reinstated or re- 
stored to duty or reemployed in the same department or agency, and shall 
not be reemployed in any other department or agency, unless the head of the 
department or agency concerned finds that such reinstatement, restoration, 
or reemployment is clearly consistent with the interests of the national 
security, which finding shall be made a part of the records of such depart- 
ment os agency: Provided, that no person whose employment has poets terminated 
under-such authority thereafter may be employed by any other department or 
agency except after a determination by the Civil Service Commission that such 
person is eligible for such employment. : 
Section 8(a) ‘he investigations conducted pursuant to this leaer shall 
be designed to develop information as to whether the employment or retention 


in employment in the Federal service of the person being investigated is 


clearly consistent with the interests of the national security. Such informa- 


tion shall relate, but shall not be limited, to the following: 
(2) Depending on the relation of the Government employment to the 
national security: 
(i) Any behavior, activities, or associations which tend 
to show that the individual is not reliable or trustworthy. 

(ii) Any deliberate misrepresentations, felsifications “ 
or omission of material facts. | 
(iii) Any criminal, infamous, dishonest, immoral, or 
notoriously disgraceful conduct, habitual use of intoxicants 
to excess, drug addiction, or sexual perversion. 
(iv) An adjudication of insanity, or treatment for serious 

mental or neurological disorder without satisfactory evidence 


of cure. 
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(v) diny tacts which furnish reason to believe that the 
7 individual may be subjected to coercion, influence, or pressure 
which may cause him to act contrary to the best interests of 
the national security. 
(2} Commission of any act of sabotage, espionage, treason, or 


sedition, or attempts thereat or preparation therefor, or conspiring with, 


or aiding or abetting, another to commit or attempt to commit any act of 
sabotage, espionage, treason, or sedition. 

(3) Establishing or ponte sympathetic association with a 
saboteur, spy, traitor, seditionist, anarchist, or revolutionist, or with 
an espionage or other secret agent or representative of a foreign nation, 
or any representative of 8 foreign nation whose interests may be inimical 
to the interests of the United States, or with any person who advocates the 
use of force or viclence to overthrow the government of the United States 
or the alteration of the form of government of the United States by uncon- 

(4%) Advocacy of use of force or violence to overthrow the govern- 
ment of the United States, or of the alteration of the form of government of 
the United States by unconstitutional means. 

5) Mexbership in, or affiliation or sympathetic association with, 
any fereign or domestic organization, association, movement, group, or 
combination of persons which is totalitarian, Fascist, Ccumunist, or sub- 
vergive, or which has adopted, or shows, a policy of advocating or approving 
the ecumission of acts of force or violence to deny other persons: their rights 
under the Constitution of the United States, or which seeks to alter the form 

of government of the United States by unconstitutional means. 

(6) ‘Intentional, unauthorized disclosure to any person of security 
information, or of other information disclosure of whichis prohibited by 
law, or willful violation or disregard of security regulations. 

(7) Performing or attempting to perform his duties, or otherwise 
acting, so as to serve the interests of another government in preference to 
the interests of the United States. 
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(0) The investigation of persons entering or employed 
in the competitive service shall primarily be the responsibility of 
the Civil Service Comission, except in cases in which the head of 
a department or agency assumes that responsibility pursuant to lew 
or a agreement with the Commission. The Commission shall furnish 
a full investigative report to the department or agency concerned. 

(c) the investigation of persons (including consul- 
tants, however employed), entering employment of, or employed vy, 
the Government other than in the competitive service shall primarily 
be the responsibility of the employing department or agency. | 
Departments and agencies without investigative facilities may use 
the investigative facilities of the Civil Service Commission, and 


other departments and agencies may use such facilities under agree- 


ment with the Ccoumission. 


(4) There shall be referred promptly to the Federal 


Bureau of Investigation all investigations being conducted by any 


other agencies which develop information indicating that an indi- 
vidual may have been subjected to coercion, influence, or pressure 
to act contrary to the interests of the national security, or infor- 
mation relating to any of the matters described in subdivisions (2) 
through (7) of subsection (a) of this section. In cases so varerred 
to it, the Federal Bureau of Investigation shall make a full field 


investigation. 
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Section 9. (a) ‘here shall be established and maintained in the 
Civil Service Commission a security-investigations index covering all 
persons as to whom security investigations have been conducted by any 
department or agency of the Government under this order. The central 
index established and maintained by the Commission under Executive Order 
No. 9835 of March 21, 1947, shall be made a part of the security investi- 
gations index. ‘The security-investigations index shall contain the name 
of each person investigated, adequate identifying information concerning 
each such person, and'a reference to each department and agency which has 
conducted an investigation concerning the person involved or has suspended 
or terminated the employment of such person under the authority granted to 
heads of departments and agencies by or in accordance with the said act of 
August 26, 1950. 

(>) ‘Phe heads of all departments and agencies shall furnish 
pramptly to the Civil! Service Commission information appropriate for the 
establishment and maintenance of the security-investigations index. 

(c) The reports and other investigative material and informa- 


tion developed by investigations conducted pursuant to any statute, order, 


or program described in section 7 of this order shall remain the property 


of the investigative agencies conducting the investigations, but may, 

subject to considerations of the national security, be retained by the 
department or agency concerned. Such reports and other investigative material 
and information shall be maintained in confidence, and no access shall be 
given thereto except, with the consent of the investigative agency concerned, 
to other departments and agencies conducting security programs under the 
authority granted by or in accordance with the said act of August 26, 1950, 


as may be required for the efficient conduct of Government business. 
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Section 10. Nothing in this order shall be construed as eliminating 
or modifying in any way the requirement for any investigation or any de- 
termination as to security. which may be required by law. 
Section ll. On and after the effective date of this order ane Loyalty 
Review Board established by Executive Order No. 9835 of March 21, 1947, 
shall not accept agency findings for review, upon appeal or otherwise. 
"Appeals pénding before the Loyalty Review Board on such date shall be heard 
to final determination in accordance with the provisions of the said Execu- 
tive Order No. 9835, as amended. Agency determinations favorable to the 
officer or employee concerned pending before the Loyalty Review Board on 
such date shail be acted upon by such Board, and whenever the Boara is not 
in agreement with such favorable determination the case shall be remanded 
to the department or agency concerned for determination in accordance with 
the standards and procedures established pursuant to this order. Cases 
nant eng before the regional loyalty boards of the Civil Service Commission 
on which hearings have not been initiated on such date shall be referred to 
the department or agency concerned. Cases being heard by regions loyalty 
boards on such date shall be heard to conclusion, and the determination of 
the board shall be forwarded to the head of the department or agency concerned: 
Provided, that if no specific department or agency is involved, the case shall 
be dismissed without prejudice to the applicant. ‘Investigations pending in 
the Federal Bureau of Investigation or the Civil Service Commission on such 
date shall be completed, and the reports thereon shall be made to the appro- 
priate department or agency. 
Section 12. Executive Order No. 9835 of March 21, 1947, as amended, is 
hereby revoked. For the purposes described in section 11 hereof the Loyalty 
Review Board and the regional loyalty boards of the Civil Service Commission 
shell continue to exist and function for a period of one hundred and twenty 
days from the effective date of this order, and the Department of Justice 


shall continue to furnish the information described in paragraph 3 of Part Iil 


of the said Executive Order No. 9835, but directly to the head of each depart- 


ment and agency. 
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Section 13. ‘The Attorney General is requested to-render to the 
heads of departments and agencies such advice as may be requisite to 
enable them to establish and maintain an appropriate eer oateacarity 
program. | 

Section 14. (a) ‘The Civil Service Comission, with the continuing 
advice and collaboration of representatives of such departments and agencies 
as the National Security Council may designate, shall make a continuing 
study of the manner in which this order is being jmplemented by the depart- 
ments and agencies of the Government for the purpose of determining: 

(1) Deficiencies in the department and agency security programs 
established under this order which are inconsistent with the inter- 
ests of, or directly or indirectly weaken, the national ys 

(2) ‘Tendencies in such programs to deny to individual employees 
fair, impartial, and equitable treatment at the hands of the 
Government, or rights under the Constitution and laws of the United 
States or this order. | 
Information affecting any SeDeLmerS or agency developed or received 

during the course of such continuing study shall be furnished tsmediately 
to the head of the department or agency concerned. The Civil Service Com- 
mission shall report to the National Security Council, at least semi- 
annually, on the results of such study, and shall recommend means to correct 
any such deficiencies or tendencies. | 
(b) All departments and agencies of the Government are 
directed to cooperate with the Civil Service Coumission to facilitate the 
accomplishment of the responsibilities assigned to it by subsection (a) 


| 


of this section. 


Section 15. his order shall become effective thirty days after the 


date hereof. 


THE WHITE HOUSE, 
April , 1953. 








UNITED STATES DEPARTMENT OF JUSTICE 
WASHINGTON, D.C. 


April 29, 1953 


TITLE 28 —— JUDICIAL ADMINISTRATION 
CHAPTER I —-— DEPARTMENT OF JUSTICE 


PART 41 ——- DESIGNATION OF ORGANIZATIONS 
| IN CONNECTION WITH THE FEDERAL 
EMPLOYEE SECURITY PROGRAM 


By virtue of the authority vested in the Attorney General by 
section 22 of title 5 of the United States Code, and by Executive 
Order Nos 9835 of March 21, 1947, and Executive Order No. 10450 of 
April 27, 1953, I hereby prescribe the following rules of procedure 
with respect to notice, hearing, and designation of organizations 
in connection with the Federal employee security program: 


Sec. 
Notice to and by organizations 
Statement and interrogatories by Attorney General 
Reply by organization 
Request for hearing 
Notice of hearing 
Default 
Hearing board or officer 
Hearing 
Recording of testimony 
Determination 
Previous designations not affected 


Section 41.1 Notice to and by organizations 


(a) Within ten days after the effective date of Executive 
Order No. 10450 of April 27, 1953, each organization which has been 
designated by the Attorney General pursuant to Paragraph 3 of Part IIT 
of Executive Order No. 9835 of March 21, 1947, may file with the 
Attorney General, Department of Justice, Washington, D. C., a written 
notice that it contests such designation. Failure to file a notice 
of contest within such period shall be deemed an acquiescence in such 
designation. 
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(b) Whenever the Attorney General after appropriate |inves- 
tigation proposes to designate an organization pursuant to Executive 
Order No. 9835 or Executive Order No. 10450, or both, notice of such 
proposed designation shall be sent by registered mail to such organi- ~ 
zation at its last known address. If the registered notice is| delivered, 
the organization, within ten days following its receipt or ten) days 
following the effective date of Executive Order No. 10450, whichever 
shall be later, may file with the Attorney General, Department’ of 
Justice, Washington, D. C., a written notice that it desires to contest 
such designation. If the notice of proposed designation is not de- 
livered and is returned by the Post Office Department, the Attorney 
General shall cause such notice to be published in the Federal! Register, 
supplemented by such additional notice as the Attorney General; may 
deem appropriate. Within thirty days following sach publication in 
the Federal Register, such organization may file with the Attorney 
General, Department of Justice, Washington, BD. C., a written notice 
that it desires to contest such designation. Failure to file a notice 
of contest within such period shall be deemed an acquiescence in such 
proposed action, and the Attorney General may thereupon after appro- 
rriate determination designate such organization and publish such 
designation in the Federal Register. | 





(c) The notice of contest provided in this Part shall be 
signed by the executive officers (or persons performing the ordinary 
and usual duties of executive officers) of the organization which 


desires to contest such designation or proposed designation. | 


Section 41.2 Statement and interrogatories by Attorney General 


Within sixty days following receipt of a notice of contest, 
the Attorney General shall cause to be forwarded to the organization 
by registered mail a statement of the grounds upon which the desig- 
nation was or is proposed to be made and written interrogatories with 
respect thereto. In the case of organizations designated pursuant to 
Paragraph 3, Part III of Executive Order No. 9835, such statement may 
include information obtained since the designation. 


Section 41.3 Reply by Organization 


The organization, within sixty days following receipt of 
such statement and interrogatories, may file a verified reply which 
shall be signed by the executive officers (or persons performing the 
ordinary and usual duties of executive officers) of such organiza- 
tion. ‘The reply shall answer each interrogatory completely ard with 
particularity and shall be limited to statements of fact. The or- 
ganization may also submit supporting affidavits with its reply. 
Failure to answer any interrogatory or any part thereof shall be 











deemed an admission of the truth of the facts to which such in- 
terrogatory or part thereof refers. The submission of an evasive 
reply to any interrogatory or any part thereof shall likewise be 
deemed an admission of the facts to which such interrogatory or 
part thereof refers. Failure of the organization to file a reply 
within the sixty days provided therefor shall constitute an 
acquiescence in designation. 


Section 41.4 Request for hearing 


Any organization filing a reply as provided in this Part 
may accompany its reply with a written request for a hearing. In 
the absence of such request, the Attorney General shall determine 
the matter on the basis of the information available to him and 
the reply of such organization. 


Section 41.5 Notice of hearing 
Upon receipt of a request as provided in Section 41.4, 


the Attorney General will set a date and fix a place for hearing 
and notify the organization thereof by registered mail. 


Section 41.6 Default 


When an organization declines or fails to appear at any 
scheduled hearing, the Attorney General shall without further pro- 
ceedings determine the matter on the basis of the information 
available to him and the reply of the organization. 


Section 41.7 Hearing Board or officer 


For the purpose of conducting any hearing as provided in 
this Part the Attorney General shall assign such officer or board as 
he shall deem necessary. 


Section 41.8 Hearing 


(a) If upon the basis of the statement, interrogatories, 
reply and affidavits (if any) submitted as provided in this Part it 
appears to the board or hearing officer that a determination my 
appropriately be made without the taking of evidence, the proceeding 
may be conducted without the taking of such evidence. 


(b) The Attorney General, at his election, may rely upon 
the statement of grounds upon which the designation was or is pro- 
posed to be made, or may introduce evidence in support thereof or 
supplemental thereto, or in rebuttal of any evidence received on 
behalf of the organization. 





(c) Hearings before a board or officer shall be informal 
and shall be conducted in an orderly and impartial manner. 


(a4) An organization shall be entitled to appear by 
counsel or other representative of its own choice. 


(e) Testimony shall be given under oath or affirmation. 


(£) The ordinary rules of evidence need not be adhered 
to at the hearings but reasonable bounds shall be maintained as to 
relevancy, competency and materiality. Both the Attorney General 
and the organization may introduce such evidence as thesboard or 
officer may deem proper in the particular case. In the discretion 
of the board or officer, the affidavit of any witness may be re- 
ceived in lieu of his oral testimony. 


(g) Whenever, in the judgment of the board or officer, 
the proposed testimony of any witness appears to be irrelevant, 
immaterial, cumlative, or repetitious, the board or officer may 
refuse to receive such testimony. 


(h) All objections to the admission or exclusion of 
evidence or other rulings of the board or officer shall be limited 
to a concise statement of the reasons therefor and shall be made 
part of the record. Argument upon such objections may be limited 
in the discretion of the board or officer. 


(i) The board or officer shall be authorized to receive 
as evidence on behalf of the Attorney General information or docu- 
mentary material, in summary form or otherwise, without requiring 
disclosure of classified security information or the identity of 
confidential informants. | 


(j) Witnesses testifying before the officer or board 
shall be subject to cross-examination, provided that no witness 
on behalf of the Government shall be required to disclose classified 
security information or the identity of confidential informants. 


(k) If in the course of a hearing any witness or other 
participant is guilty of misbehavior which obstructs the hearing, 
such person may be excluded from further participation in the | 


hearing. | 


Section 41.9 Recording of testimony 


The testimony and proceedings at the hearing shall be 
recorded and transcribed by a person or persons designated by the 
Attorney General and made part of the record. The organization, 
by its counsel or authorized representative, shall be entitled to 
inspect the transcript, and, upon request and at its cost, shall 
be furnished a copy thereof. 
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(c) Hearings before a board or officer shall be informal 
and shall be conducted in an orderly and impartial manner. 


(4) An organization shall be entitled to appear by 
counsel or other representative of its own choice. 


{e) Testimony shall be given under oath or affirmation. 


(f) ‘The ordinary rules of evidence need not be adhered 
to at the hearings but reasonable bounds shall be maintained as to 
relevancy, competency and materiality. Both the Attorney General 
and the organization may introduce such evidence as the board or 
officer may deem proper in the particular case. ‘In the discretion 
of the board or officer, the affidavit of any witness may be re- 
ceived in lieu of his oral testimony. 


(g) Whenever, in the judgment of the board or officer, 
the proposed testimony of any witness appears to be irrelevant, 
immaterial, cumlative, or repetitious, the board or officer may 
refuse to receive such testimony. 


(h) All objections to the admission or exclusion of 
evidence or other rulings of the board or officer shall be limited 
to a concise statement of the reasons therefor and shall be made 
part of the record. Argument upon such objections may be limited 
in the discretion of the board or officer. 


(4) The board or officer shall be authorized to receive 
as evidence on behalf of the Attorney General information or docu- 
mentary material, in summary form or otherwise, without requiring 
disclosure of classified security information or the identity of 
confidential informants. 


(3) Witnesses testifying before the officer or board 
shall be subject to cross-examination, provided that no witness 
on behalf of the Government shall be required to disclose classified 
security information or the identity of confidential informants. 


(x) If in the course of a hearing any witness or other 
participant is guilty of misbehavior which obstructs the hearing, 
sach person may be excluded from further participation in the 


hearing. 


Section 41.9 Recording of testimony 


The testimony and proceedings at the hearing shall be 
recorded and transcribed by a person or persons designated by the 
Attorney General and made part of the record. The organization, 
by its counsel or authorized representative, shall be entitled to 
inspect the transcript, and, upon request and at its cost, shall 
be furnished a copy thereof. 
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Section 41.10 Determination 


Within a reasonable time following completion of any pro- 
ceeding hereunder, the Attorney General shall make a determination 
on the record which shall include the statement of the grounds, 
interrogatories, replies to the interrogatories, affidavits, and 
testimony elicited at the hearing and other documents and papers 
filed in the proceeding, and shall notify the organization of! the 
determination by registered mail. In making his determination the 
Attorney General shall take into consideration any handicap imposed 
upon an organization by the non-disclosure to it of classified 
security information or the identity of confidential informants and 
by reason of the lack of opportunity to cross-examine confidential 
informants. : | 


Section 41.11 Previous designations not affected 


The promilgation of the rules of procedure contained in 
this Part shall not be deemed a revocation of any designation] made 
by the Attorney General pursuant to Paragraph 3, Part IIT of 
Executive Order No. 9835, but each such designation shall contime 
in effect unless the administrative process herein provided is 
invoked by the organization affected and upon completion thereof 
a contrary determination is made by the Attorney General as to 
such organization. 











ay 
Amy 7 





AS: » Meena ha Wty: 
pap se Aten: (eal. 8%, ae 
tart ieniy | fy Pe nua ne's Sut er Ot 
wie eae ey Oo. wera ee 


or 














oe 
het AB gta iri Senedd 


ese iets. ke 


Pring 
es) Le 


ieee Sebel 
eae 
i siatehs wa i 


Les 


wi 
ee ae 
heuer 
ey 


2 


sama eh FOS We Oy 
eaeaa) 





SUBVERSIVE v4 eso vidi SEs CONTE: 


ABERT BROWNELL. me “ATTORNEY GE 
iets :  UNEFED STAT res. PETITIO: a 


Ss Mette eee 


> 


ot So: 


a x . petition: four Gates pnts: Om ta) is <4 
‘¢ Act es Comt rot Act of at the Boar} ; 
‘Laber. Youth League. PeSpOnt: mgs 


Sy en gh 


“organsaation under “the ON La Li 


Re sae Pe werd Hoe ts! 








mn 


ay 








ay ag” 
re aie ar 
lacie <6 
ae 


: 
Cee 


3, 
eet he 
2, 


5 
Naor 
pert 5 





Bete 


¥ 


ae 


Sorts 


MW 
‘ 
{ 
\ 
4 
} 
' 


? 
» 


Beas 
eatin, hy 














te 
Rien re 
es 





Bassey yaa 


he 


AR AS bee 
Md es 
ote 


i) 


a, sara ae igh 
i os vl ann 
A acs gira 
om Mi 


peed vate 
cAt a ae 


Se 


won ® 5 
ATS 


Aa 


: om Dee 
wh nae hey 
Deal ee 





